
 

 

2014 LEGISLATIVE UPDATE 
 

     Over a month has passed since the conclusion of the 2014 
legislative session.  To date, one bill that NYSPFFA sponsored 
has been delivered to the Governor.  We anticipate that bills 
will continue to be delivered to the Governor from now until 
the end of the year.  

    We are pleased to report that the Governor signed legisla-
tion authorizing an increase in the Special Accidental Death 
Benefit COLA  into law as Chapter 104 of the Laws of 2014.  
This law continues to ensure that widows/widowers and chil-
dren of fallen fire fighters are protected against increasing in-
flation and the cost of living. 

     As additional bills are delivered to the Governor, we will 
continue to report on all legislation of interest through both 
the Siren and our website. 
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CALENDAR 
 

October 28-30, 2014  — Annual Health and Safety Conference (Syracuse, NY) 

If you have any questions or concerns regarding the information         

in this newsletter, please contact Joseph Dougherty or John Black       

at (518) 436-0751.  For other NYSPFFA matters, please contact        

Mike McManus or Sam Fresina at (518) 436-8827. 

http://www.nyspffa.org/main/
http://www.nyspffa.org/
mailto:profire@nyspffa.org
http://nyspffa.org/


 

 

CONSTITUTION 
AND BYLAWS 

UPDATED 
 

    NYSPFFA recently updat-
ed the Constitution and By-
laws, which is available for 
viewing on the Member’s 
Only portion of website. 

 
 

SKIDMORE TO 
RESEARCH FIRE 

FIGHTER DEATHS 
 

     The Department of 
Homeland Security’s Feder-
al Emergency Management 
Agency, in cooperation with 
the U.S. Fire Administra-
tion, granted $1.4 million to 
Skidmore College to re-
search the medical cause of 
cardiac death among fire 
fighters. 
 

     Skidmore’s professor of 
health and exercise scienc-
es, who will be conducting 
the research, believes that 
the results will show that 
the cardiac deaths among 
fire fighters is not a heart 
attack but rather another 
type of cardiac event con-
nected with the stress of 
fighting fires. 
 

     We are in the process of 
reaching out to Skidmore 
College to offer our assis-
tance as an integral part of 
this endeavor.   

 
 

LEGAL NEWS 
 

Nassau County PFFA 
Arbitration Award 
Upheld on Appeal 

 
     The  Appellate Divi-
sion, Second Judicial De-
partment recently upheld 
an arbitration award in 
favor of the Professional 
Fire Fighters Association 
of Nassau County, Local 
3101 (“Union”) concern-
ing past practices and 
agreements with regard 
to having professional fire 
fighters operating first 
line equipment over vol-
unteers.  In doing so, the 
Court rejected the Su-
preme Court’s holding 
that the arbitrator ex-
ceeded her authority 
when she determined 
that the Village of Garden 
City violated past practic-
es and agreements even 
though the original ques-
tion posed was whether 
the collective bargaining 
agreement was violated 
by assigning bargaining 
unit work to non-
bargaining unit employ-
ees.  
      

Facts 
 

     The Garden City Fire 
Department is composed 
of both professional fire 

fighters and volunteer fire 
fighters.  The “firematic” 
response protocol for the 
Department was that if 
there was a fire at the 
eastern part of town, a 
professional fire fighter 
responds from the 
eastside firehouse with a 
pumper.  Additionally, a 
professional fire fighter 
from Headquarters re-
sponds in an engine and a 
fire lieutenant drives an 
SUV to the scene.  During 
that time, a professional 
fire fighter from the 
westside firehouse drives 
an engine to Headquar-
ters and then takes a first 
line ladder truck to the 
scene. 
 

     On the date of the inci-
dent, which prompted the 
grievance, there were a 
number of volunteers at 
Headquarters for an elec-
tion.  When a call came in 
for a fire on the eastern 
part of town, the Chief 
sent one of the volunteers 
to the scene before the 
west side ladder truck op-
erator arrived.  When the 
professional westside lad-
der truck operator ar-
rived, he took the first 
line ladder truck to the 
scene, which resulted in 
two ladder trucks at the 
scene. 
  

http://www.nyspffa.org/main/sign-up-for-access-to-nyspffas-members-only/?_s2member_vars=post..level..0..post..2064..L21haW4vbnlzcGZmYV9uZXdzL3VwZGF0ZWQtY29uc3RpdHV0aW9uLWxhd3Mtbm93LWF2YWlsYWJsZS8%3D&_s2member_sig=1407505876-841966ee17fbb411fc2d37e6f83cce64
http://www.nyspffa.org/main/sign-up-for-access-to-nyspffas-members-only/?_s2member_vars=post..level..0..post..2064..L21haW4vbnlzcGZmYV9uZXdzL3VwZGF0ZWQtY29uc3RpdHV0aW9uLWxhd3Mtbm93LWF2YWlsYWJsZS8%3D&_s2member_sig=1407505876-841966ee17fbb411fc2d37e6f83cce64


 

 

     The Union filed a griev-
ance against the Village 
contending that the col-
lective bargaining agree-
ment (“CBA”) provided 
that professional fire 
fighters were to be as-
signed the work of driv-
ing first line apparatus, 
while volunteers were as-
signed to driving second 
line apparatus.   
 

Arbitrator Award 
 

     The issue before the 
arbitrator was framed as 
“whether the [Village] vi-
olated the collective bar-
gaining agreement by as-
signing bargaining unit 
work to non-bargaining 
unit employees.”  The ar-
bitrator found in favor of 
the Union that the Village 
violated past practices 
and agreements with the 
Union when the volun-
teers were assigned to 
operate first line appa-
ratus.  Such violation was 
based on the past practic-
es and agreements that 
driving first line appa-
ratus to an alarm was ex-
clusively, or at least pri-
marily, the work of the 
professional fire fighters.  
The arbitrator rightfully 
granted injunctive relief 
against the Village to pro-
tect the public from as-
signing volunteers to op-
erate first line equipment. 

 
 

Supreme Court Decision 
 

     Thereafter, in June  
2013, the Nassau County 
Supreme Court rendered 
a decision vacating the ar-
bitrator’s award, holding 
that the arbitrator exceed-
ed her authority.  Specifi-
cally, the court held that 
the arbitrator failed to es-
tablish the necessary con-
nection between the Vil-
lage’s violation of the past 
agreements and its con-
nection to a violation of 
the CBA. 
 

     The Union appealed the 
decision. 
 

Appellate Division 
 

     The Second Depart-
ment overruled the Su-
preme Court and con-
firmed the arbitrator’s 
award.  The Court reaf-
firmed that arbitration 
decisions are entitled to 
deference from the courts, 
unless they are irrational, 
violate public policy, or 
exceed a specifically enu-
merated limitation of the 
arbitrator’s power.  The 
Court rejected the Su-
preme Court’s holding 
that the arbitrator exceed-
ed her enumerated power 
and found that  she “acted 
within broad authority 
under the CBA in relying 
upon prior agreements 

and practices of the par-
ties in interpreting the 
provisions of the agree-
ment.” 
 

     This holding is favora-
ble to Unions in assert-
ing that past practices 
and agreements are rec-
ognized authority under 
CBA. 

 
Retirement System 

Experts Remain 
Difficult to 
Overcome 

 

    Two decisions were 
handed down from the 
Appellate Division, Third 
Judicial Department on 
August 7, 2014.  These 
cases, among a plethora 
of others, reiterate the 
difficulty an applicant 
faces to overcome the 
Retirement System’s 
medical experts when 
the expert’s report con-
flicts with the opinion of 
the applicant’s treating 
physician and medical 
evidence. 

Case Number 1 

     In Matter of Bates v. 
New York State and Lo-
cal Police and Fire Re-
tirement System, a fire 
fighter sought perfor-
mance of duty and acci-
dental disability retire-
ment benefits for inju-



 

 

ries she sustained to her 
back.  The issue was 
whether the fire fighter 
was permanently disa-
bled.  The Hearing Officer 
upheld the Retirement 
System’s initial determi-
nation, which was subse-
quently upheld by the 
Comptroller. 

     On appeal, the fire 
fighter contended that the 
Retirement System’s ex-
pert lacked proper foun-
dation to have rendered a 
medical opinion as the ex-
pert by failing to review 
an MRI completed after 
her physical examination. 

     The Third Department, 
however,  confirmed the 
Comptroller’s decision 
holding that the Retire-
ment System’s expert had 
a proper foundation in 
rendering an opinion 
based upon a physical ex-
am and a review of the 
pertinent medical rec-
ords.  Moreover, the Court 
found further support in 
the expert’s opinion 
through testimony that he 
was aware of the MRI re-
sults and it did not have 
any affect on his opinion.   

 

 

 

 

 

Case Number 2 

     In Matter of James v. 
DiNapoli, the applicant 
sought disability retire-
ment benefits.  The peti-
tioner presented her 
treating chiropractor who 
testified to certain back 
injuries and noted the 
possibility of demyelinat-
ing disease.  She also put 
forth, among other things, 
reports from a neurolo-
gist indicating that she 
may be suffering from de-
myelinating disease.   

    The Retirement Sys-
tem’s expert examined the 
applicant and found that 
the applicant had no 
“upper extremity or lower 
extremity disuse atrophy, 
reflex impairment or sen-
sory deficit,” and conclud-
ed that she was not disa-
bled. 

     On appeal to the Third 
Department, the applicant 
argued that the opinion of 
the Retirement System’s 
expert was irrational and 
not fact-based because it 
did not consider tests af-
ter his opinion.  The Court 
rejected this argument, 
holding that the post-
dated records “did not 
produce any new defini-
tive diagnoses or new 
conclusions of disability.”  

Accordingly, the Court 
confirmed the Comptrol-
ler’s determination that 
the applicant was not 
disabled. 


