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JOSEPH MONTESANO, | NDI VI DUALLY AND AS

PRESI DENT OF ROCHESTER FI REFI GHTERS, | NC.,
LOCAL 1071, | AFF, AFL-C O AS TRUSTEE OF
ROCHESTER FI REFI GHTERS ASSOCI ATI ON MJUTUAL Al D
FUND, AND ON BEHALF OF ALL OTHER | NDI VI DUALS
PROVI DI NG FI RE PROTECTI ON TO CI TY OF ROCHESTER,
SI M LARLY SI TUATED, FREDERI CK DI NOTO, GARY

DI NOTO, KEVIN BILLS AND M CHAEL SULLI ,

| NDI VI DUALLY AS ROCHESTER FI REFI GHTERS AND AS
TRUSTEES OF ROCHESTER FI REFI GHTERS ASSOCI ATI ON
MUTUAL Al D FUND, AND ROCHESTER FI REFI GHTERS
ASSOCI ATI ON MJUTUAL Al D FUND,

PLAI NTI FFS- RESPONDENTS,

\% MVEMORANDUM AND ORDER

FLOYD A. MADI SON, AS CH EF OF FI RE DEPARTMENT
OF CI TY OF ROCHESTER AND AS ADM NI STRATOR OF

FI REFI GHTERS | NSURANCE FUND OF CI TY OF
ROCHESTER, WLLIAM A. JOHNSON, JR., AS MAYOR
OF CI TY OF ROCHESTER, VINCENT J. CARFAGNA, AS
DI RECTOR OF THE CI TY OF ROCHESTER S FI NANCE
DEPARTMENT, CHARLES A. BEN NCASA, AS TREASURER
OF CI TY OF ROCHESTER AND AS TRUSTEE OF THE

FI REFI GHTERS | NSURANCE FUND OF CI TY OF
ROCHESTER, CI TY OF ROCHESTER, FI RE DEPARTMENT
OF CI TY OF ROCHESTER, FI REFI GHTERS | NSURANCE
FUND OF CI TY OF ROCHESTER, AND ROCHESTER

FI REFI GHTERS BENEVOLENT ASSOCI ATI ON,
DEFENDANTS- APPELLANTS.

(APPEAL NO. 1.)

THOVAS S. RI CHARDS, CORPORATI ON COUNSEL, ROCHESTER (JOHN M CAWMPCLI ETO
OF COUNSEL), FOR DEFENDANTS- APPELLANTS.

CULLEY, MARKS, TANENBAUM & PEZZULO, LLP, ROCHESTER (GLENN E. PEZZULO
OF COUNSEL), FOR PLAI NTI FFS- RESPONDENTS.

Appeal from an order of the Suprenme Court, Monroe County (WIIliam
P. Polito, J.), entered Novenber 10, 2009. The order directed
defendants to restore certain funds to the Firefighters’ |nsurance
Fund.

It is hereby ORDERED t hat the order so appealed fromis
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unani nously affirmed w thout costs.

Menorandum On a prior appeal in this case (Mntesano v Madi son,
45 AD3d 1352, |Iv denied 10 NYy3d 782), we previously affirnmed a
judgnment that, inter alia, directed the Gty of Rochester (City), a
defendant in the instant three appeals, to provide an accounting wth
respect to its use of the 2% fund, i.e., the proceeds of a tax inposed
on prem uns collected by certain foreign and alien insurers doing
busi ness in New York (see |Insurance Law 88 9104, 9105). Suprene Court
thereafter appointed a referee to conduct a hearing and to determ ne
t he amount of the 2% fund received by the City and the manner in which
the Gty expended that sum By the order in appeal No. 1, the court
“accept[ed]” the report of the Referee and directed the City to
restore to the Firemen’s Fund account funds inproperly taken fromthe
2% fund. The court further directed the City to pay the entire anount
of the Referee’s fee. By the order in appeal No. 2, the court, inter
alia, granted in part plaintiffs’ notion seeking an order of contenpt
and awarded to plaintiffs a portion of their |legal fees as a sanction
agai nst defendants. By the order in appeal No. 3, the court awarded
interest, as calculated by the Referee, on the suns that the court
directed the City to restore to the Firenen’s Fund account.

W note at the outset that the Gty s cross appeal fromthe
j udgnment before us on the prior appeal was di sm ssed based upon the
failure of the Gty to perfect its cross appeal (see 22 NYCRR 1000. 12
[b]). To the extent that the City now raises issues that could have
been raised in the cross appeal that was dism ssed, we decline to
exerci se our discretion to address those issues (see Wllianms v
WIllians, 52 AD3d 1271; Alfieri v Enpire Beef Co., Inc., 41 AD3d
1313) .

Wth respect to the order in appeal No. 1, we conclude that the
court properly accepted the report of the Referee inasnuch as the
findings therein are “substantially supported” by the record (Kaplan v
Ei ny, 209 AD2d 248, 251). W further conclude that the court acted
within its discretion in directing the City to pay the entire fee of
the Referee, particularly in light of the fact that the Referee’s
appoi ntmrent was necessitated by the failure of the City to conply wth
the court’s previous directive to provide an accounting (see CPLR 4321
[1]; see generally Kol om ck v Kol om ck, 133 AD2d 69, 70). Wth
respect to the order in appeal No. 2, the court also properly
exercised its discretion in directing the City to pay a portion of the
attorneys’ fees incurred by plaintiffs based upon the Cty’s conduct
i n unreasonably del aying and prol onging the resolution of this
l[itigation (see 22 NYCRR 130-1.1 [c] [2]). Finally, with respect to
the order in appeal No. 3, defendants in their appellate brief do not
chal I enge the anmount or nmethod of calculating interest on the suns
that the court directed the City to restore to the Firenen's Fund
account, and thus defendants have abandoned any chall enge to that
order (see Ciesinski v Town of Aurora, 202 AD2d 984).

Entered: February 18, 2011 Patricia L. Morgan
Clerk of the Court



