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STATEOFNEW YORK J
SUPREME COURT COUNTY OF MONROE

JAMES McTIERNAN, 23 President of the DECISION JUDGMENT
ROCHES’I'ERFIRE FIGHTERS ASSOCIATION, and ORDER
LOCAL 1071 IAFF, AFL-CIO, Inc:.and

THBROCHBSTER FIRE FIGHTERS

ASSOCIATION, INC,

B '
JOHN D. CAUFIELD, FIRE CHIEF OF THE,

ROMTBRPIRE"DEPAR
THE CITY OF ROCHESTER,

Respondents.

Petitioners filed the instant Article 78 procesding seeking to enjoin tespondeits from
requiring Battalion Chiefs of the City of Rochester Fire Pepartment to serve in out-ofifitle.
positions, in violation of the dictates of Matte ¢ 51 AD2d 1058, 674 WYS2d
537 (4" Dept., 1998). They also seek aninjuriction agsinst respondens preventing thetn from
negotiating directly with:members.of co-petitioner Local 1071 to perform work duties outside the

atgaining Uit as defitisd By thie Collect

responident City of Roghester. Finally rehhomrsmkmcuons against respondents based on a
claimeddxsmgardoﬁhemlmgmn _whxchfgrbadetempormyam-of-
title assignments of fire fighters o igher positions in violation of Civil Servants Law §64, as
fqrdimusalgfmel’guﬁan,gnd:peuummss-mwad for

well as costs, disburser




‘The Court heard oral argument on August 21, 2008. Petitioners were represented by
Gulléy, Mk, Tanenbevrn & Pezzulo ELP, Glenn E: Pezzulo, Bsq, of counsel, Respondents
appedred by Thomas S. Richards, Corporation Cotnsel of the City of Rochester, Yvette
Chancellor Green, Bsg,, of counsel.

‘The Coutt has roviewed the following submissions by the parties: “Notice of Petition
Pursuant 10 CPLR Asticle 78™ and ‘“Petition,” with extibits, and “Affidavit” of James
MeTiecont, with exhibits (alf ditsd May 15, 2008); respondénts® “Notice f Motion”(dated June
20,2008y and “Affidavit” of Jobn D. Caufield (dated hine 18,2008), with exhibity; respondents’
“Memoiandum of Law” {dated June 20, 2008); petitioners” “Natice of Cross-Motion” and Mr.
Pezzulo’s “Affirmation in Support of Cross-Mofion™ (both datéd Augitst 17, 2008); petitioners’
“Affidavit” of Lawrence J. Andoling, Esq. (dated Avgust 14;:2008); Mr; Pezzulo’s post-argument
“Supplemental Affirmation" (dated August 28; 2008).

Petitoness niaitaté tha the Foutth Department decisfninilie Mat

absences from duty were found by the Appellate Divisionto-be kuown by the end of the previous
year, on posted schedules, and es such were not unforseen; as; for example, personal leave time
toattend g furieral wonld be.

Respondents cite inclusion i the Battalion Chief job description of possible temporary
duty as a Deputy Chief as evidence that such an appointment is.not “out-ofititle.” Respondents |
do not distinguish betweet farloughs/oyele tine and unforseen temiporary sbsences by

Petitioner Local 1071 is the sole authorized eollective bargaining agent for Rochester fire




fighters, up 1o the rank of “Battalion Chief” Deputy Chiefs, the Exetutive Deputy Chicf ard the
Fire Chief ate niot covered by the Collective Bagaining Agrecmeat between the Local and the
City. '

Ttis not disputed that the City has appointed Battalion Chiefs toact as Deputy Chicfs
during furlonghs and cycle time, withont any input from the Locel, The unionhas made a
demand to negotiate with the City about “legal™ temporaty ‘assignments of Battalion Chiefs to act
as Deputy Chiefs, that is, for eventualities not involving farloughs or cycle time {which are
Toresceable), but rather, for unforseen absences of Deputy Chicfs. The City has accepted the
offer w neg

L

Mr. Pezzilo's “Supplemental Affirmation” notes that the. ity did not put forth the “job
desctiption” argument in the previous Arficle 78 petition filed in 1996 by Local 1071 and its then
gresident. Such a argumscat, he opines, may notberelid upor n the trent Aricle 78

As aresponseto alleged improper re-assignments of Battalion--ﬁﬁefs;,-a PERB ¢complaint
was filed by Locat 1071 on April 25,2008, That complaint is currently pending, The alleged
negotiations directly between the Executive Deputy Chief and two Battalion Chiefs,

| The Court's reading of Matter of Miller v, Griffith, and the uncontroverted facts
regarding the policy of the Rbchester Fire Departmént inassigning Battalion Chiefs to act s
Deputy Chiefs during furloughs end cycle time, necessitate a ruling in petitionets” favot on the
Article 78 petition. -
 Ascordingly; it i the Decision and Judgment of the Court that respondents be, and they
are hereby, ENJOINED from assigning Battalion Chiefs to serve in out-of-tifle positions,




excepting those situgtions which sre specificdlly allowed by the decision in Matter of Millér v,
Itis-the further Decision and Judgment of the Court that respondents be, and they-are
hercby, ENJOINED from neégotiating directly with members:of Local 1071 to perform work
duties outside the Bargaiting Unit, us dsfined by thé Collestive Bargaining Agreément betwést
Local 1071 and the City.
In view of the pendeney of the PERB complaint, and PERB's jurisdiction in matters

involving contract riciotiafion, it is the Decision and Judgment of the Court that petifioners!
requests for custs; senctions aud sttartiey fies be, and they e bereby, DENIED.
Similarly, respondents” motion to-digmiss the Petition is DENIED.
‘All 6Fthe above is SO ORDERED. |
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