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NEW YORK STATE PRO] SSIONAL
FIRE F GF TERS ASSOCTAT ON

2015 Legislative Talking Points

Extension of Time to File Accidental Disabilityv Retirement (Cancer)

o This bill acknowledges the evolving risk to fire fighters through their exposure to
carcinogens and seeks to extend the filing period to obtain accidental disability benefits
under Section 363-d of the Retirement and Social Security Law. Specifically, the filing time
would be extended from two (2) years after their normal retirement to five (5) years.

e A 2013 peer-reviewed study entitled, “Persistent Organic Pollutants including
polychlorinated and polybrominated dibenzo-p-dioxins and dibenzofurans in fire fighters
from Northern California,” which was co-authored by, among others, two research scientists
from the New York State Department of Health Wadsworth Center, showed that firefighters
had elevated concentrations of certain compounds produced by burning chemicals contained
in flame-retardant materials when compared to the U.S. population. One of the study’s
conclusions was that fire fighters at fires and during cleanup suffer greater exposure to
chemicals and their byproducts, which pose a significant health risk; including, cancer.

s Asaresult of this increased exposure to burning plastics and other chemical products, fire
fighters are increasingly subjected to new, different types and larger quantities of chernical
carcinogens, resulting in more incidents of cancer compared to the general population. Often
times, such incidents of cancer are not evidence for years. As such, the bill extends the time
filing time from two (2) year to five (5) years.

e This bill is currently awaiting introduction.

S. 3010 — Optional 20-Year, Non-Contributory Retirement Plan for Tiers 5 & 6

s This bill would add a new Article to the Retirement and Social Security Law (“RSSL”) to grant
police officers and paid, professional fire fighters the opportunity to participate in a non-
confributory, twenty-year retirement plan upon election by their employers.

e With the creation of Tier V in 2009, police officers and fire fighters hired after January 9,
2010 were placed into contributory twenty-year retirement plans, untess the police officers or

-1



fire fighters had a collective bargaining agreement, which contained provisions to the
contrary.

This bill would permit employers to offer non-contributory, twenty-year retirement plans to
those members working without a collective bargaining agreement when Tier V became
effective and to Tier VI members. Upon moving from a contributory retirenuent plan to a
non-contributory plan, any contributions made by a member will not be refunded.

The Retirement Systems’ actuary noted that there will be no past service costs associated
with this bill and any costs will be borne by the employer that elects to offer the non-
contributory, twenty-year retirement plan,

A, 5057 /8. 4081 — Special Accidental Death Benefit COLA

Since in 1978, the Legislature passed, and the Governor signed into law, a cost of living
increase and a one-year escalation for all New York State widows and widowers of police
officers and fire fighters killed in the line-of-duty. The intent of the original 1978 law was to
increase benefits to an amount that would reflect the impact of inflation. The law, however,
did not provide for any additional cost of living increases after July 1, 1979.

Since 1979, the cost of living has increased well over 3% each year, including some periods
of double-digit inflation, without any adjustment to the benefit. As a result, these same
widows and widowers are no longer receiving adequate benefits.

This legislation does not totally cover the present inflation spiral, but it at least provides some
increased relief to the widows and widowers of New York State’s bravest citizens, who gave
their lives in service to the people of New York State.

As with previous legislation, there is no cost to the localities, as the State would reimburse
them for their portion of this small increase.

A. 2185/ 8. 3354 — Statewide Ambulance Bill

Under section 3008 of the Public Health Law, municipalities and/or fire districts acting on
behalf of a municipality are granted a two-year presumption of need to operate an ambulance
service. After two years of operation and the expiration of the presumptive certificate of
need, an application must be filed with a regional emergency medical services council
(“REMSCO”) to obtain a permanent certificate of need prior to continue operation of a
municipal ambulance service.

Municipalities and/or fire districts currently find themselves at a distinct disadvantage when
applying for a permanent certificate of need to continue the provision of ambulance services.
Since they are applying to a REMSCO, which by statute is made up of not less than one-third
industry representatives, municipal and/or fire district applications have met significant
resistance.

9.



Given that many municipalities around the State have spent great time and expense in
training municipal and/or fire district employees, obtaining the appropriate equipment
necessary to provide the service, they should not be subject to the additional scrutiny of the
REMSCOs upon application for permanent certification. Therefore, this legislation would
eliminate the requirement to prove public need for municipalities or fire districts applying for
their permanent certification of need, provided the Commissioner of the Department of
Health determines that such service has met the appropriate training, staffing, and equipment
standards and/or has not cause a detrimental impact on services in the surrounding regions.



5.

A. 6046/ S. 4269 — NYFD Pension Equity Bill

In 2009, Governor Paterson vetoed a Tier II extension bill that was applicable to all
Police and Fire members of the New York State and Local Police and Fire Retirement
System as well as the New York City Police Pension Fund and New York City Fire
Department Pension Fund. By statutory default, those persons who became members
of the two City pension systems on or after July 1, 2009 were placed in Tier III.

The Tier 11 pension plan is far inferior to the Tier II plan, previously in effect and the
Tier V plan which was subsequently adopted for the New York State and Local
Police and Fire Retirement System. The Tier III pension plan provides a modified
service credit plan and significantly inferior disability benefits. Not only are the
disability benefits lower in amount, there are no presumptive disabilities provided for
such as the heart presumption, lung presumption and cancer presumption.

This bill would address the inequities relating to service retirement benefits and
disability retirement benefits for NYFD fire fighters and NYPD police officers, who
are under Tier III, and place them on a similar status with New York City Police and
Fire members who joined before July 1, 2009,

Currently, a bill is before the New York City Council for a home rule message. Once
obtained, then the legislation could be passed by the Houses and then signed into law.

A. 4230 /8. 1473 — CUNY Tuition Bill

This bill would amend the Education Law to allow fire fighters and fire officers
employed by the New York City Fire Department (NYFD), who are enrolled in
programs leading to a baccalaureate or higher degrees, to attend two (2) courses
course without tuition at a senior college of the City University System (CUNY).

The two (2) courses must be related to the fire fighters’ and fire officers’
employment.

Chapter 548 of the Laws of 2004 afforded New York City Police Department police

officers to attend one (1) tuition-free course at a CUNY Senior College.! The original
law was to expire on July 1, 2006; however, it has been extended until July 1, 2016.

This bill would provide a similar benefit to the NYFED fire fighters and fire officers.

The sponsor’s memorandum states that police officers under the current law are entitled to two (2) tuition-free
courses. We have not been able to find a provision in the law to that effect. See Educ. Law § 6206(7)(c).
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7.

8.

A. 4313-A — Military Service Credit for All Veterans

This bill would amend the New York State Retirement and Social Security Law
(“RSSL”) to extend the Military Service Credit Law to all veterans who honorably served
in the United States Armed Forces.

Currently, Military Service Credit Law under the RSSL (Chapter 548 of the Laws of
2000 and Chapter 547 of the Laws of 2002) authorizes up to three (3) years of service
credit in the public retirement system for a public employee’s honorable military service,
Current law only allows credit to veterans in the following conflicts: World War 11,
Korea, Vietnam, Lebanon, Panama, Grenada, [raq, Kuwait, Saudi Arabia, Bahrain, Qatar,
the Umted Arab Emirates, Oman, the Gulf of Aden, the Gulf of Oman, the Persian Gulf,
and the Red Sea. Noticeably absent from the list are service in Afghanistan, among many
others.

This bill would amend Section 1000 of the RSSL by removing the specific periods of
time restrictions and allowing veterans’ honorable military service to count even
when veterans served during a time of peace.

Recognition of all veterans for service credit places members of the armed forces on
an equal playing field without comparing the contributions of members based upon
arbitrarily defined time periods and conflicts. Indeed, many service members have
not participated in the aforementioned conflicts but have been in harms’ way and
sacrificed at great personal costs to defend our Country.

Last legislative session, both Houses passed a similar bill only to be vetoed by the
Governor without any explanation or reasoning.

A, 640 — Creation of Office of Administrative Hearings

This bill seeks to create the Office of Administrative Hearings to provide a
centralized hearing procedure across agencies related to administrative hearings. The
intent of this model is to create greater transparency of an agency’s findings and
conclusions of law underlying its final decision and create a fairer process for a
citizen seeking redress.

New York State’s agency-based administrative adjudication process is fragmented
and, at the very least, gives the appearance of unfairness to those seeking relief from
its processes. Each agency is vested with the responsibility of conducting
administrative agencies concerning enforcement of the laws, rules, and regulations
relevant to that agency and adjudicating claims against it. The use of agency
employees to adjudicate claims infuses an institutional bias into the process and

-5.



10.

allows the use of facts in the agency’s files and institutional knowledge that are never
made available to the affected person to inspect or controvert.

Further, as in the case of Retirement System applications, where the hearing officer is
not an employee but paid by the agency, many hearing officers are reluctant to find
against the agency out of the fear that they will no longer be asked to serve as a
hearing officer.

This procedure would require the agency in need of a hearing to forward the request
to the Office of Administrative Hearings, where after a fair and impartial hearing
officer would be appointed to collect evidence, hear testimony, and provide a
recommendation to the agency on factual findings and conclusions of law.

The agency is required to provide a written exception to any finding or conclusion of
law, which shall be made a part of the record.

Similar bills have been introduced in the past and back in the late 1980s / early 1990s
were vetoed three (3) times. The more recent bills have received little attention from
either House.

A. 488 — Limiting Participation of Private Organizations in the Retirement Svstem

This bill seeks to limit the participation of certain public and quasi-public entities in
the New York State Retirement System. This bill is aimed at cutting off new hires
and existing employees from receiving prospective service credit.

Years ago, certain private organizations were authorized to participate in the State’s
public retirement system. These entities include NYS Association of Counties, NYS
School Boards Association, the Association of Town of the State of New York, and
the NYS Conference of Mayors.

In some cases, the officers and employees of these entities are registered lobbyists
and have lobbied at points to reduce the costs of pensions for local governments, yet
their participation in the program increases the costs borne by the taxpayers.

It is time for these private organizations to be removed from participation in the
Retirement System, and this bill would achieve that goal.

S. 2236 — MRSA Disability

At present, police officers and fire fighters who suffer employment-related
disabilities, such as tuberculosis, hepatitis, or HIV, are able to receive a three-quarters
accidental disability benefit.



1.

12.

This bill would extend the same accidental disability benefit to those police officers
and fire fighters who contract methicillin resistant staphylococcus aureus (MRSA)} by
creating a presumption that the individual is disabled.

Due to the increased exposure of police officers and fire fighters with individuals who
have MRSA and to protect the families of those police officers and fire fighters who

are so exposed, such a presumption of disability is warranted.

This legislation would deem such exposure to be an accident and the member would
be eligible for three~-quarters of their final average salary.

The Retirement System has determined the fiscal impact of this bill to be negligible.

A. 5517 /8. 3950 — Creation of Amsterdam Firefichters’ Benevolent Association

This bill would incorporate the “Amsterdam Firefighters® Benevolent Association”
(“Association”) and designate it as the proper recipient of the foreign fire insurance
monies in the City of Amsterdam.

Sections 9104 and 9105 of the Insurance Law, also known as the foreign fire insurance
tax (2% money), intpose certain taxes on out-of state insurance companies writing
insurance policies against fire loss on properties located within the State, which is
thereafter distributed to entities affording fire protection for a specific locality, such as,
among others, the fire departments, fire districts, and, upon a special act of the
Legislature, fire department benevolent associations.

The City of Amsterdam’s revised charter failed to address the distribution of the foreign
fire insurance monies to the unincorporated association. This legislation would correct
that omission and rightly distribute the foreign fire insurance momes directly to the
Assaociation.

The ultimate purpose of this proposed act is to ensure that the distribution of the foreign
fire insurance monies in the City of Amsterdam is consistent with the intent of the
Insurance Law by having it go to the use and benefit of the fire fighters protecting the
City and the overall promotion of the fire service.

Study Bill - Security of Fire Fighters’ and Fire Officers’ Personal Information

The Uniformed Fire Officers Association is currently seeking sponsors for legislation
that would keep fire officers’ and fire fighters’ personal information private when
pension information is disseminated to the public.

This bill is necessary as result of a recent Supreme Court of Kings County decision,
Hagan v. City of New York (enclosed), rejecting a challenge to the disclosure of
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13.

retirees’ pension information based upon a FOIL request. Specifically, the Court held
that, even in the case of retired fire marshals and supervising fire marshals, who have
acted as law enforcement officers during their career, the disclosure of their names,
last employers, gross retirement benefit, years of service, retirement dates, and dates
of membership in the retirement was not an unwarranted invasion of personal privacy
and thus exempt from disclosure.

However, the nature of fire officers’ jobs includes enforcement of laws through the
issuance of violations, summonses, arrests, and initiating the vacating of people from
their homes. While the citizens of the State all have the right to know how their tax
dollars are spent, it is a safety and security risk to have a name accompanying an
amount when a simple internet search can reveal the address of these fire officers.

To strike a balance, identification via a reference number, rank, and department is a
sufficient means to satisfy the public’s right to know, while protecting the safety and
privacy of fire officers.

Study Bill — Disbursement of Foreign Fire Tax (2%) Monies to NYSPFFA

A proposed bill (enclosed) seeks to redistribute the percentage of foreign fire tax
(2%0) monies pursuant to Section 9105 of the Insurance Law. Specifically, this bill
would redistribute a portion of the 2% funds going to Firemen’s Association of New
York (FASNY)—the umbrella organization for volunteer fire fighters—to the
NYSPFFA.

Currently, Section 9105 of the Insurance Law distributes 10% of the total foreign fire
tax monies collected by the State to FASNY. On the other hand, NYSPFFA, the
umbrella organization for paid, professional fire fighters, does not receive any
distribution of the foreign fire tax monies.

NYSPFFA represents 104 locals containing over 18,000 paid fire fighters throughout
the state. Its members cover approximately three quarters of the firefighting services
rendered in the State when compared to the volunteer fire fighters.

There is likely to be no consequence for FASNY. Since Section 9105 of the
Insurance Law was enacted in 1988, there has been a likely increase in the number of
foreign fire insurance policies being written and a corresponding increase in the
amount of monies distributed to FASNY.

This bill would still allocate 5% of the foreign fire tax monies to FASNY with the
other 5% distributed to NYSPFFA. Importantly, such redistribution would not affect
or change the amounts being distributed directly to the fire companies.



14. A. 6722 /8. 4611 — Constitutional Amendment to Forfeit Public Pensions

¢ In conjunction with the recent enactment of the Fiscal Year 2015-16 State Budget, the
Legislature introduced a proposed constitutional amendment to Section 7 of Article V
of the State Constitution authorizing the forfeiture of public officials’ pension for a
felony conviction related to public office. The proposed amendment passed the
Senate and has been pending in the Assembly.

e Section 7 of Article V established the bedrock principle in this State over the last 75
years that a public employee’s pension cannot be retroactively affected by the act of
the Legislature, the Governor, or a public employer. The 1940 constitutional
amendment was to protect a public employee’s pension from becoming a bargaining
chip in the legislative and political processes.

o The current political climate is forcing this amendment that would open public
employees’ pensions to being subjected to the whim of the Legisiature.

e The proposed amendment’s reliance on implementing legislation to define its scope
usurps the power of the People and permits the expansion of Section 7 of Article V at
the Legislature’s fancy based upon the political pressures of the moment. Indeed, the
FY 2015-16 State Budget amends Sections 156 and 157 of the Retirement and Social
Security Law (“RSSL”) to authorize the forfeiture of a public official’s pension who
is convicted for a felony related to public office regardless of their date of entry in the
retirement system.

e Currently, RSSI. §§ 156 and 157 only apply to the New York State Employees’
Retirement System and the New York City Employees’ Retirement System.
However, with the constitutional amendment, the pensions under, among others, the
New York State and Local Police and Fire Retirement System would be merely one
bill away from the same forfeiture.

e The amendments to RSSL §§ 156 and 157 take effect the first of January following
the approval and ratification of the proposed constitutional amendment to Section 7 of
Article V of the New York State Constitution. Then, it applies to those offenses
committed on or after such effective date.



15.

16.

A, 2752 — Heishtened Risk Requirement for General Municipal Law 8§ 207-¢

Similar to General Municipal Law (GML) § 207-a, Section 207-c provides disability
benefits to police officers injured in the performance of their duties. Courts generally
treat GML § 207-a and § 207-c benefits the same. Legislation that alters GML § 207-
¢ benefits only opens the door to the Legislature, through the urging of municipalities
under the guise of being fiscally distressed, to a similar amendment to GML § 207-a.

Over the years, municipalities continuously attempt to narrow the scope of injuries in
the “performance of duty” by reading into the statute a heightened risk requirement.
However, the Court of Appeals made it clear in Theroux v. Reilly, | N.Y.3d 232
(2002) that the legislative intent of the statute was that there is no heightened risk of
injury requirement and an applicant need only be injured in the performance of his or
her duties. Further, this is the way in which the statute has been applied since its
enactment in 1961 until the change by municipalities after 2000 that was the subject
of Theroux v. Reilly.

The proposed amendment would significantly alter these disability benefits to
countless police officers injured in the line of duty to their detriment.

This legislation is also technically deficient, as it does not define what “heightened
risk” means and, as a result, would require costly litigation to parse it out.
Meanwhile, deserving police officers injured in the line of duty and for the benefit of
the public will have to endure the hardships of their disability without any financial
support and find the financial means to challenge the municipality’s determination.

A. 3242 — Triborough Repeal

As in other years, this bill seeks to repeal the Triborough Amendment and represents
an unprecedented assault on the Triborough Doctrine. This bills should not be
enacted for the following reasons:

o Prior to the enactment of the Triborough Amendment in 1982, many public
employers simply “went through the motions” during negotiations,
deliberately biding their time until the current agreement expired. Upon
expiration of the agreement, these employers could and would unilaterally
delete or otherwise change terms and conditions of employment.

o Public employers had little incentive to negotiate new agreements prior to the
expiration of the old agreements as their power to change the terms of such
agreements was exponentially increased upon expiration.

o In 1982, the Tegislature viewed such practices as “blatant and arbitrary action,
completely contrary to the intent of the Taylor Law,” noting that such action
could provoke a strike.

-10-



o The bill is technically flawed as they do not provide an alternative method of
treating the terms and conditions of expired contracts.

o The Public Employee Relations Board (“PERB™) determined that it is an
improper practice for an employer to change the existing terms and conditions
of employment, including inandatory subjects of negotiation contained in an
expired agreement, during the pendency of negotiations and impasse
procedures under the Taylor Law. If enacted, this bill would grant broad
authority to public employers to unilaterally change the terms and conditions
of expired agreements in direct contradiction to PERB’s determination.

17. A.2206 — Limits Triborough Amendment Application to Six (6) Months

This bill seeks to significantly limit the Triborough Amendment’s application by only
permitting a collective bargaining agreement to be extended for up to six (6) months
beyond the expiration date solely for negotiating a new agreement. During the six-
month period, the agreement remains “as is” without any increase or decrease in
payments.

The same reasons for opposing the repeal of the Triborough Amendment stated above
apply to this bill’s proposal to only continue the terms of an expired agreement for up
to six (6) months after its expiration without any increase or decrease of payments to
the employees.

This would remove the critical protections for public employees against abuses by
public employers, which under the proposed amendment, could hold out for six (6)
months and then lose any incentive to bargain in good faith, Further, without the
increases in payments to the employees, the employers have every incentive to wait
out the six-month period.

18.  A.6460 — Amends Triborough by Fliminating L.ongevity and Step Inereases

This bill would amend the Triborough Doctrine to eliminate the requirement for
employers to continue to provide longevity increases, step increases, increases in
vacation and personal time, or other like increases in wage and benefits after the
expiration of a collective bargaining agreement.

The same reasons for opposing the repeal of the Triborough Amendment stated above
similarly apply to this bill.

Additionally, the practical effect of limiting the continuation of only certain terms of

a collective bargaining agreement would give the employer the same, significant
leverage that they would have if the collective bargaining process was returned to a

-11 -



pre-Triborough Amendment state. The loss of non-mandatory subjects of negotiation
can have a substantial effect on an employee organization. These non-mandatory
items required time, money, and previous concessions on mandatory subjects during
past negotiations, and their loss upon expiration of the contract will need to be re-
negotiated to the detriment of all items under the expired agreement.

¢ This amendment to the Triborough Doctrine would expose employee organizations to

the same abuses by public employers to not bargain in good faith and wait for the
expiration of the contract.

19. A, 2802 — Amends Tavlor Law Relating to Impasses

e This bill seeks to amend Sections 209, 209-a, and 210 of the Civil Service Law
(“Taylor Law™) to avoid delays in the collective negotiation process by imposing a
presumption of bad faith for all negotiations that have continued for longer than one
(1) year from the expiration of the last collective bargaining agreement. In such
cases, the New York State Public Employee Relations Board (“PERB”) may take
action as necessary and appropriate to intervene and begin impasse resolution
procedures.

o This bill also expands the forfeiture process in the event of a strike. Under this
legislation, any court or tribunal would be authorized to hear such issues and impose
strike forfeitures. Further, in considering whether to impose strike forfeitures, the
history of the negotiations between the public employer and the employee union must
be considered in fixing such penalties.

* The same reasons for opposing the repeal of the Triborough Amendment stated above
similarly apply to this bill.

¢ This bill would arbitrarily and unnecessarily interject a deadline into the bargaining
process that would only tip the balance in favor of the public sector employers. The
deadline would force public employee unions to choose between conceding terms to
the public employer or endure the cost of going through the impasse procedures.
Passage of this legislation would subject public employees to the same abuses that the
Triborough Amendment seeks to prevent.

4826-7841-5907,v. 4
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Enclosure (1)

Extension of Time to File Accidental Disability Retirement
(Cancer)




STATE OF NEW YORK

2015 Legislative Session

AN ACT to amend the retirement and social security law, in relation to
accidental disability retirement

The Pecople of the State of New York, represented in Senate and Assembly, do
enact as follows: '

Section 1. Paragraph 2 of subdivision a of section 363 of the retirement and
sccial security law, as amended by chapter 489 of the laws of 2008, is
amended to read as follows:

2. Actually in service upon which his membership is based. However, in
a case where a member is discontinued from service subsequent to the
accident, either wvoluntarily or involuntarily, and provided that the member
meets the reguirements of paragraph one of this subdivision, application
may be made, either (a) by a vested member incapacitated as the result of a
gualifying World Trade Center condition as defined in section two of this
chapter at any time, or (b} not later than two years after the member is
first discontinued from service. Provided further that in the case of an
application filed for accidental disability benefits pursuant to section
three hundred sixty-three-d of this title, the requirements for filing for
such benafits shall be five years.

Section 2. This act shall take effect immediately and apply to all
applications filed on or after January 1, 2014.

FISCAL HNOTE # 2015-19~-Pursuant to Legislative Law, Section 50:

This bill would extend the filing deadline from 2 years to 5 years for active
and retired firefighters in the New York State and Local Police and Fire
Retirement System to file an application for accidental disability retirement
due to certain cancers.

If this bill is enacted, the cost would depend on the age, service, salary
and plan of the affected firefighters, as well as whether such person would
have otherwise been eligible for, or has been receiving an ordinary
disability, a performance of duty disability or a service retirement.

For those who apply for this benefit subseguent to a service retirement, it
i1s estimated that there would be an average per person cost of approximately
1.5 times final average salary. For those who apply subseguent to a
performance of duty retirement, it is estimated that there would be an
average per person cost of approximately 2 times final average salary. For
those who apply subsequent to an ordinary disability retirement, it is
estimated that there would be an average per person cost of approximately 4
times final average salary. The number of members and retirees who could be
affected by this legislation cannot be readily determined. These costs would
be borne by the State of New York and all the participating employers in the
New York State and Local Police and Fire Retirement System.



For the one person known to be affected there will be a cost of approximately
5218,000, assuming a February 1, 2016 payment date. The cost will be shared
by the State of New York and all the participating employers in the New York
State and Local Police and Fire Retirement System.

Summary of relevant resources:

The membership data used in measuring the impact of the propcsed change was
the same as that used in the March 31, 2014 actuarial wvaluation.
Distributions and other statistics can be found in the 2014 Report of the
Actuary and the 2014 Comprehensive Annnal Financial Report.

The actuarial assumptions and methods used are described in the 2010, 2011,
2012, 2013 and 2014 Annual Report to the Comptrollier on Actuarial
Assumpticns, and the Codes Rules and Regqulations of the State of New York:
Audit and Control.

The Market Assets and GASB Disclosures are found in the March 31, 2014 New
York State and Local Retirement System Financial Statements and Supplementary

Information.

T am a member of the American Academy of Actuaries and meet the Qualification
Standards to render the actuarial opinion contained herein.

This estimate, dated January 14, 2015, and intended for use only during the
2015 Legislative Session, is Fiscal Note No, 2015-19, prepared by the Actuary
for the New York State and Local Police and Fire Retirement System.



NEW YORK STATE ASSEMBLY

MEMORANDUM IN SUPPORT OF LEGISLATION
submitted in accordance with Assembly Rule TII, Sec 1({f}

BILL NUMBER:
SPONSOR.:

TITLE OF BILL:

An act to amend the retirement and soclal security law, in relation to
accidental disability retirement.

PURPOSE :
To extend the filing deadline from 2 years toc b years for firefighters in the
New York State and Local Police and Fire Retirement System to file

application for disability benefits due to certain cancers.

SUMMARY OF PROVISIONS:

Paragraph 2 of subdivisicn a of section 363 of the retirement and social
security law is amended.

JUSTIFICATION:

The increased use of plastics and other chemical products, including flame-
retardant materials, in the last several decades has resulted in a
qualitative change in the nature of the compounds that firefighters are
exposed to while fighting fires. A 2013 peer reviewed study entitled,
“Persistent Organic Pollutants including polychlorinated and polybrominated
dibenzo~p~dioxins and dibenzofurans in firefighters from Northern
California,” which was co-authored by, among others, two research sclentists
from the Wadsworth Center, New York State Department of Health, showed that
firefighters had elevated concentrations of certain compounds produced by
burning chemicals contained in flame-retardant materials when compared to the
U.S. population. One of the study’s conclusions was that the firefighters at
fires and during cleanup suffer greater expcosure to chemicals and their
byproducts that pose a significant health risk.

Concurrently with the increased exposure to these toxic and carcinogenic
compounds, reports of cancer for both active and retired firefighters
continue to rise when compared to average adult population across the nation,
including, but not limited to, mouth and throat cancer, intestinal and rectal
cancer, colon, lung, prostate, and lymphatic cancer and excess total cancer
and leukemia deaths. More and more published studies are linking the
increased incidents of cancer among firefighters to the proliferation of
synthetic chemicals, plastics, and other materials that produce harmful
byproducts when burned at the scene of fires.

It is also evident that the resulting cancers from firvefighters’ exposure to
these toxins and carcinogens are not immediately obvious or diagnosable.

Many cancers can take years to develop or even to manifest any symptoms. Due
to the routine and significant expesure tce the harmful chemicals and their
byproducts when burned, it is necessary to extend the filing period for



cancers experienced by firefighters from the present two-year-time period
after normal retirement to a five-yea-time period to adequately address the
disabilities that firefighters incur while fighting fires for in service to
the public.

LEGISLATIVE HISTORY: 2014 Session: A.9541 / 8.7176-A

FISCAL IMPLICATIONS: See fiscal note.

EFFECTIVE DATE:

This act shall take effect immediatelyand apply to all applications filed on
or after January 1, 2014,

4853-0458-3201, v. 2



May 2015

RE:  An actto amend the retirement
and social security law, in relation
to extending the filing deadline for
active and retired firefighters to
file for accidental disability
retirement for certain injuries

MEMORANDUM IN SUPPORT

Submitted on behalf of the New York State Professional Fire Fighters Association.

The New York State Professional Fire Fighters Association (NYSPEFFA), LA.F.F.
AFL-CIO, a not-for-profit association representing approximately 18,000 fire
fighters in 104 Locals in various cities, villages and towns across New York State,
strongly supports enactment of this legislation which would extend the filing deadline
from two (2) years to five (5) years for fire fighters in the New York State and Local
Police and Fire Retirement System to file an application for disability benetits due to
certain cancers.

With the last several decades, the use of plastic and other chemical compounds have
resulted in qualitative changes in the nature of the compounds to which fire fighters
are exposed in combatting fires. Reports have shown that fire fighters are diagnosed
with cancer in greater frequency than the average adult population. Such increase is
due to fire fighter’s exposure to the increasing types and quantities of chemical
carcinogens off-gassing from the burning of plastic and other chemical compounds.

A 2013 peer-reviewed study entitled, “Persistent Organic Pollutants including
polychlorinated and polybrominated dibenzo-p-dioxins and dibenzofurans in fire
fighters from Northern California,” which was co-authored by, among others, two
research scientists from the Wadsworth Center, New York State Department of
Health, showed that fire fighters had elevated concentrations of certain compounds
produced by burning chemicals contained in flame-retardant materials when
compared to the U.S, population. One of the study’s conclusions was that fire
fighters at fires and during cleanup suffer greater exposure to chemicals and their
byproducts, which pose a significant health risk; including, cancer.



The current law requires that a fire fighter file for disability benefits within two (2) years after his or
her normal retirement. This short period of time is simply insufficient due to the time it can take for
cancer to develop and/or materialize into diagnosable symptoms. In many cases, the cancer is not
readily apparent and can takes years to develop and/or materialize into noticeable symptoms or a
diagnosis.

Therefore, the proposed five (5) year period provided by this bill would afford fire fighters an
greater opportunity to file for accidental disability benefits under Section 363-d of the Retirement
and Social Security Law. Alternatively, without this extension, fire fighters who suffer from cancer
from the performance of their duties will be unable to receive the benefits that they would otherwise
be entitled to for reasons beyond their control.

Therefore, NYSPFFA strongly supports enactment of this legislation.

Respectfully submitted,

Michael T. McManus, President
New York State Professional Fire Fighters Association

4844-6708-8163, v. |



Enclosure (2)

S. 3010 — Optional 20-Year, Non-Contributory Retirement
Plan for Tiers 5 & 6



S3010 YOUNG No Same as
ON FILE: 02/05/15 Retirement and Social Security Law
TITLE....Relates to benefits for participating employers in the New York state and local police and fire

retirement system
(02/02/15  REFERRED TO CIVIL SERVICE AND PENSIONS
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STATE OF NEW YORK

3010

2015-2016 Regular Sessions

IN SENATE

February 2, 2015

Introduced by Sen. YOUNG -~ read twice and ordered printed, and when
printed to be committed to the Committee on Civil Service and Pensions

AN ACT to amend the retirement and social security law, in relation to
creating an optional twenty year retirement plan for certain police
officers and firefighters who are members of the New York state and
local police and fire retirement system

The People of the State of New York, represented in Senate and Assem-—
bly, do enact as follows:

Section 1. The retirement and social security law is amended by adding

a new article 26 to read as follows:
ARTICLE 26
BENEFIT ENHANCEMENTS
Section 1400. Non-contributory basis.
1401. Collective bargaining.
1402. Past service costs.

§ 1400. Non-contributory basis. (a) Notwithstanding the provisions of
this chapter or any other law to the contrary a participating employer
in the New York state and local police and fire retirement system may
elect to provide its employees who are members of the optional twenty
year retirement plan for police and firefighters eligibility to partic-
ipate on a non-—contributory basis.

{b) No member who participates in this non-contributory retirement
plan shall be entitled to a refund of previouszs contributions made to the
contributory twenty year retirement plan.

§ 1401. Collective bargaining. A demand in collective bargaining nego-
tiations for the additional benefit provided by section fourteen hundred
of this article shall not be subject to the provisions of paragraph (b)
or {a} of subdivision four of section two hundred nine of the civil
service law, nor shall such demand bhe subject +to any provision for
interest arbitration contained in any local law, resolution or ordinance

EXPLANATION-~Matter in italics {underscored) 1is new; matter in brackets
f—] is old law to be comitted.
LBD0O8156~-02-5



-~ U W N

5.

3010 2

adopted by any governmental entity pursuant to subdivision one of
section two hundred twelve of the civil service law.

§ 1402, Past service costs. Any participating employer that elects the
additional benefits provided by this article may also elect to pay the
past service cost associated with this benefit in ten annual install-
ments,

§ 2. This act shall take effect immediately.

FISCAT, NOTE.--Pursuant to Legislative Law, Section 50:

This bill will allow employers in the New York State and Local Police
and Fire Retirement System which have elected to provide their employees
with the benefits of the 20 year contributory retirement plan to elect
to provide eligibility for thelr employees to participate on a non-con-
tributory basis. Any member who participates on a non-contributory basis
will not be entitled to a refund of previous member contributions.

If this bill is enacted, there will be an increase in the annual
contributions of electing employers on beghalf of their Tiers 3, 5 and 6
members. For the fiscal year ending March 31, 2016, the contribution
increases, as a percentage of salary, will be 3.2% for tier 3 members,
3.5% for tier 5 384-d and 384-e, 6.7% for tier 6 384-d and 6.8% for
384-e. These costs will be borne by the employers which elect to provide
this benefit.

There will not be a past service cost.

Summary of relevant rescurces:

The membership data used in measuring the impact of the proposed
change was the same as that used in the March 31, 2014 actuarial wvalu-

ation. Distrikutions and other statistics can be found in the 2014
Report of the Actuary and the 2014 Comprehensive Annual Financial
Repoert.

The actuarial assumptions and methods used are described in the 2010,
2011, 2012, 2013 and 2014 Annual Report to the Comptroller on Actuarial
Assumptions, and the Codes Rules and Regulations of the State of New
York: Audit and Control.

The Market Assets and GASB Disclosures are found in the March 31, 2014
New York State and Local Retirement System Financial Statements and
Supplementary Information.

I am a member of the American Academy of Actuaries and meet the Quali-
fication Standards to render the statement of actuarial opinion
contained herein.

This estimate, dated December 12, 2014, and intended for use only
during the 2015 Legislative Session, is Fiscal No. 2015-11, prepared by
the Actuary for the New York State and Local Police and Fire Retirement
System and the New York State and Local Employees® Retirement System.



NEW YORK STATE SENATE
INTRODUCER'S MEMORANDUM IN SUPPORT
submitted in accordance with Senate Rule VI, Sec 1

BILL NUMBER: S3010

SPONSOR: YQUNG

TITLE OF BILL: An act to amend the retirement and social security

law, in relation to creating an optional twenty year retirement plan for

certain police officers and firefighters who are members of the New York
state and local police and fire retirement system

PURPQSE:
To permit all police officers and firefighters in NYS the opportunity to

be treated equally pursuant tc the benefits provided in the Retirement
and Social Security Law.

SUMMARY OF PROVISIQONS:

Zmends the retirement and social security law by adding a new Article 26
to grant police officers and professional firefighters the opportunity
to participate in a non-contributory twenty year retirement if their
employer soc elects.

JUSTIFICATION:

In 2009 the legislature passed a new Tier V pension bill for police
officers and firefighters hired after January 2010 into the Tier V plan.
Those police officers and firefighters hired on or after the effective
date of Tier V {January 9, 2010) were placed in a contributory twenty-
year retirement plan unless they were subject to a collective bargaining
agreement that provided to the contrary. This same protection was not
afforded police officers and firefighters working without a collective
bargaining agreement.

This bill would afford the same opportunities to such police cfficers
and professional, paid firefighters as those working pursuant to a
coliective bargaining agreement at the time of the enactment of Tier V.
In addition, this bill would allew any participating employer, in the
future, to provide a non-contributory twenty year retirement notwith-
standing the provisions of Tier V or Tier VI. It should, however, be
noted that this additional benefit is not toc be considered a mandatory
subject of bargaining pursuant to the Taylor Law.

LEGISLATIVE HISTORY:

2014:8.7717- Referred to Civil Service & Pensions Committee




FISCAL IMPLICATICNS:

See fiscal note.

EFFECTIVE DATE:
This act shall take effect immediately.




May , 2015

RE:  An act to amend the retirement and
social security law, to creating an
optional twenty-year retirement plan for
certain police officers and firefighters
who are members of the New York State
and local police and fire retirement
system

S. 3010 (Young)

MEMORANDUM IN SUPPORT

Submitted on behalf of the New York State Professional Fire Fighters Association.

The New York State Professional Fire Fighters Association (NYSPFFA), LA.F.F.
AFL-CIOQ, a not-for-profit association representing approximately 18,000 fire
fighters in 104 Locals in various cities, villages, and towns across New York State,
strongly supports enactment of this legislation that would amend the New York State
Retirement and Social Security Law (“RSSL”) to correct an anomaly created by
legislation involving the ability of New York State and Local Police and Fire
Retirement System (hereinafter the “ Retirement System™) Tier V and Tier V1
members to enroll in an optional non-contributory, twenty-year retirement plan.

This bill adds a new Article 26 of the RSSL to permit employers to elect an optional
twenty-year retirement plan for police and fire fighters to participate on a non-
contributory basis.

With the creation of Tier V in 2009, police officers and fire fighters who became
members of the Retirement System were placed into contributory twenty-year
retirement plans, unless the police officers or fire fighters had a collective bargaining
agreement, which contained provisions to the contrary. Similar protections were not
afforded to fire fighters working without a current collective bargaining agreement.

This legislation would afford the same opportunities to the police officers and fire
fighters who were not working with a collective bargaining agreement at the time
Tier V was enacted.




This legislation would similarly allow employers the option to extend this non-contributory, twenty-
year retirement plan to police officers and fire fighters who are Tier VI members, However, the
option of an employer to offer this optional plan to Tier V and VI members is not considered a
mandatory subject of bargaimng pursuant to the Taylor Law.

As noted by the Retirement System’s actuary, there would be no past service cost and the costs of
the non-contribution retirement plan would be borne by the employers that have elected to provide
the benefit to their police officer and/or fire fighters.

Therefore, NYSPFFA strongly supports the enactment of this legislation.

Respectfully submitted,

Michael T. McManus, President
New York State Professional Fire Fighters Association

4846-7668-6369, v. 1




Enclosure (3)

A. 5057/ S. 4081 — Special Accidental Death Benefit COLA




S 4081 GOLDEN Same as A 5057 Markey EAS{]S? Markey Same as S 4081 GOLDEN
ON FILE: 02/27/15 General Municipal Law \General Municipal Law

TITLE....Increases certain special accidental — ‘TITLE....Increases certain special accidental death
death benefits benefits
02/26/15REFERRED TO LOCAL E02/ 11/15 referred to governmental employees

GOVERNMENT 3
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STATE OF NEW YORK

4081

2015-2016 Regular Sessions

IN SENATE

February 26, 2015

Introduced by Sen. GOLDEN -- read twice and ordered printed, and when
printed to be committed to the Committee on Local Government

AN ACT to amend the general municipal law and the retirement and social
security law, in relation to increasing certain special accidental
death benefits

The Pecple of the State of New York, represented in Senate and Assem-—
bly, do enact as follows:

Section 1. Subdivision ¢ of section 208-f of the general municipal
law, as amended by chapter 104 of the laws of 2014, is amended to read
as follows:

¢. Commencing July first, two thousand {feurteer] fifteen the special
accidental death benefit paid to a widow or widower or the deceased
member's children under the age of eighteen or, if a student, under the
age of twenty-three, if the widow or widower has died, shall be esca-
lated by adding thereto an additional percentage of the salary of the
deceased member {as increased pursuant to subdivision b of this section)
in accordance with the following schedule:

calendar year of death

of the deceased member per centum
1977 or prior [198-5%] 207.5%
1978 [189-8%] 198.5%
1979 [181-4%] 189.8%
13980 [+F3-2%] 18B1.4%
1981 [+65-2%] 173.2%
1982 [#B7-B%] 165.2%
1983 [156-0%] 157.5%
1984 [F42-F%] 150.0%
1985 [135-7%] 142.7%
1986 [#28-8%] 135.7%
1987 [322-1%] 128.8%
1988 [#5-F%] 122.1%

EXPLANATION--Matter in italies {underscored} is new; matter in brackets
[-] is old law to be omitted.
LBDO7688-02-5




5. 4081 2

1 1989 [+08-4%] 115.7%
2 1990 [303+3%] 109.4%
3 1991 [074%] 103.3%
4 1992 [91.-6%] 97.4%
5 1993 [B6-0%] 91.6%
[ 1994 [80-6%] B6.0%
7 1995 [F5-4%] B80.6%
8 1996 [F0-2%] 75.4%
9 1997 [65-3%] 70.2%
10 1998 [66-—5%] 65.3%
11 19995 [55-8%] 60.5%
12 2000 [B1-3%] 55.8%
13 2001 [46-9%] 51.3%
14 2002 [42—6%] 46.9%
15 2003 [38-4%] 42.6%
16 2004 (24-4%] 38.4%
17 2005 [30-5%] 34.4%
18 2006 [26+7%] 30.5%
19 2007 [23-0%] 26.7%
20 2008 [394%] 23.0%
21 2009 [15-9%] 19.4%
22 2010 [32-6%] 15.9%
23 2011 [8-3%] 12.6%
24 2012 [6-1%] 9.3%
25 2013 [3-0%] 6.1%
26 2014 [6-8%] 3.0%
27 2015 0.0%

28 § 2. Subdivisicn ¢ of secticn 36l-a of the retirement and social secu-—

29 rity law, as amended by chapter 104 of the laws of 2014, is amended to
30 read as follows:

31 ¢. Commencing July first, two thousand [feusteen] fifteen the special
32 accidental death benefit paid toe a widow or widower or the deceased
33 member's children under the age of eighteen or, if a student, under the
34 age of twenty-three, if the widow or widower has died, shall be esca-
35 lated by adding thereto an additional percentage of the salary of the
36 deceased member, as increased pursuant to subdivision b of this section,
37 1in accordance with the following schedule:

38 calendar year of death

39 of the deceased member per centum

40 1977 or prior [1-98-5%] 207.5%
41 1978 [185-8%] 198B.5%
42, 1979 {3831 -4%] 189.8%
43 1380 [+73+2%] 181.4%
44 1981 [165-2%] 173.2%
45 1982 [E57-5%] 165.2%
16 1983 [:50--0%] 157.5%
47 1984 [(H42-7%] 150.0%
48 1985 [136--7%] 142.7%
49 1986 [£28-8%] 135.7%
50 1987 [+22+1%] 128.8%
51 1988 [F35+-7%] 122.1%
52 1989 [365-4%] 115.7%
53 1990 [363-3%] 109.4%
54 1991 [87-4%] 103.3%
55 1992 [91-6%] 97.4%

56 1993 [86--0%] 81.6%
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1994 [80-6%] B6.0%
18395 [75-4%] BO0.6%
1996 [Fo-2%] 75.4%
1997 [65.3%] 70.2%
1998 [60+-B%] 65.3%
1989 [E5-8%] 60.5%
2000 [B1-3%] 55.8%
2001 {46.9%] 51.3%
2002 [42-6%] 46.9%
2003 [38-4%] 42.6%
2004 [34-4%] 3B.4%
2005 [30.5%] 34.4%
2006 [26-7%] 30.5%
2007 [23-0%] 26.7%
2008 [39-4%7 23.0%
2009 [15.9%] 19.4%
2010 [32-6%] 15.9%
2011 [9-3%] 12.6%
2012 [61%] 9.3%
2013 [3-0%] 6.1%
2014 [6-0%] 3.0%
2015 0.0%

§ 3. This act shall take effect July 1, 2015.

FISCAL NOTE -- Pursuant to Legislative Law, Section 50:

This bill would amend both the General Municipal Law and the Retire-
ment and Social Security Law to increase the salary used in the computa-
tion of the special accidental death benefit by 3% in cases where the
date of death was before 2015,

Insofar as this bill would amend the Retlrement and Social Security
Law, it is estimated that there would be an additional annual cost of
approximately 5451,000 above the approximately $10.2 million current
annual cost of this benefit. This cost would be shared by the State of
New York and all participating employers of the New York State and Local
Police and Fire Retirement System.

Summary of relevant resources:

The membership data used 1n measuring the impact of the proposed
change was the same as that used in the March 31, 2014 actuarial valu-

ation. Distributions and other statistics can be found in the 2014
Report of the Actuary and the 2014 Comprehensive Annual Financial
Report.

The actuarial assumptions and methods used are described in the 2010,
2011, 2012, 2013 and 2014 Annual Repcrt to the Comptroller on Actuarial
Assumptions, and the Codes Rules and Regulations of the State of New
York: Audit and Control.

The Market Assets and GASB Disclosures are found in the March 31, 2014
New York State and Local Retirement System Financial Statements and
Supplementary Information.

I am a member of the BAmerican Academy of Actuaries and meet the Quali-
fication Standards to render the actuarial opinion contained herein.

This estimate, dated January 15, 2015 and intended for use only during
the 2015 Legislative Session, is Fiscal Note No. 2015-35, prepared by
the Actuary for the New York State and Local Peclice and Fire Retirement

System.




NEW YORK STATE SENATE
INTRODUCER'S MEMORANDUM IN SUPPORT
submitted in accordance with Senate Rule VI. Sec 1

BILL NUMBER: 354081

SPONSOR: GOLDEN

TITLE OF BILL:

An act to amend the general municipal law and the retirement and social
security law, in relation to increasing certain special accidental death
benefits

PURPOSE OR GENERAL IDEA OF BILL:

This legislation extends the escalation of a cost of living increase of
approximately 3% for all line-of-duty widows or widowers for fiscal year
2015-16.

SUMMARY OF PROVISIONS:

This bill amends subdivision ¢ of secticn 208-f of the General Municipal
Law as amended by Chapter 104 of the Laws of 2013 and subdivision c of
section 361l-a of the Retirement and Social Security Law, as amended by
Chapter 104 of the Laws of 2014.

JUSTIFICATION:

Since 1978, the Legislature has passed and the Governor signed into law
a cost of living increase and a one-year escalation for all New York
State widows and widowers of police officers and firefighters killed in
the line-of-duty. The intent of the original 1978 law was to lncrease
their benefits toc an amount that would reflect the impact of inflation.
However, the law did not provide for any new cost of living increase
after July 1, 1979.

Since that date, the cost of living has increased well over 3% each
year, including some periods of double-digit inflation. These same
widows and widowers are no longer receiving adequate benefits. This
Legislation does not totally cover the present inflation spiral, but it
at least provides some increased relief to the widows and widowers of
New York State's bravest citizens, who gave their lives in sexrvice to
the people of New York State. In the past, these brave families have
faced a poverty stricken existence. This legislation would prevent the
return of that deplorable state of affairs.

As with previous legislation, there is no cost to the localities, as the
state would reimburse them for this small increase.




PRTIOR IEGISLATIVE HISTORY:

2006
2007
2008
2009
2010
2011
2012
2013
2014

-—- Al10334/56744 Chapter 88

- A5658/2492 Chapter 39

- BA9666/56733 Chapter 76

~ A4905/52343 Chapter 305

- A9914/56879 Chapter 439

- AB068/53994 Chapter 161

- A9116/86438A Chapter 285

~ A5576-B/54257-B Chapter 196
- AB484-A/S56467-A Chapter 104

FISCAL, IMPLICATIONS:

See Fiscal Notes

EFFECTIVE DATE:

This

act shall take effect July 1,

2015.




May , 2015

RE: An actto amend the general
municipal law and the retirement
and social security law, in relation
to increasing certain special
accidental death benefits

A. 5057 (Markey)
S. 4081 (Golden)

MEMORANDUM IN SUPPORT

Submitted on behalf of the New York State Professional Fire Fighters Association.

The New York State Professional Fire Fighters Association (NYSPFFA), LAF.F.
AFL-CIO, a not-for-profit association representing approximately 18,000 fire
fighters in 104 Locals in various cities, villages and towns across New York State,
strongly supports enactment of this legislation that would increase certain special
accidental death benefits to account for a cost of living increase for all widows and
widowers of firefighters killed in the line-of-duty.

Since 1978, the Legislature passed and the Governor signed into law a cost-of-living
increase and a one-year escalation for all New York State widows and widowers of
police officers and firefighters killed in the line-of-duty. The intent of the original
1978 law was to increase their benefits to an amount that would take into account the
impact of inflation; however, the law failed to provide for annual cost of living
increases past July 1, 1979. Meanwhile, the cost of living has increased well over 3%
each year, including some periods of double-digit inflation.

Without legislation increasing the special accident death benefit to account for the
increase in the cost-of-living, these widows and widowers will not receive the
benefits originally envisioned by the Legislature, thereby creating an undue and
unnecessary hardship on them. This legislation will provide, at least, some relief to
the widows and widowers of New York State's bravest citizens, who gave their lives
in service to the people of New York State.

As with previous legislation, there is no cost to the localities, as the State would
reimburse them for the small increase in cost.




Therefore, the NYSPFFA strongly supports both the enactment of this legislation.

Respectfully submitted,

Michael T. McManus, President
New York State Professional Firefighters Association

4835-4257-181F,v. 1




Enclosure (4)

A. 2185/ 8S. 3354 — Statewide Ambulance Bill




S 3354 LITTLE Sameas A 2185 Gottfried

ON FILE: 02/09/15 Public Health Law

TITLE... Relates to applications for determinations
of public need

02/05/15 REFERRED TO HEALTH

1A2185 Gottfried Same as S 3354 LITTLE
:Public Health Law

"TITLE....Relates to applications for
ideterminations of public need

01/15/15 referred to health

102/26/15 reported

102/26/15 advanced to third reading cal.43
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STATE OF NEW YORK

3354

2015-2016 Regular Sessions

IN SENATE

February 5, 2015

Introduced by Sen. LITTLE -- read twice and ordered printed, and when
printed to be committed to the Committee on Health

AN ACT to amend the public health law, in relation to applications for
determination of public need

The People of the State of New York, represented in Senate and Assem-
bly, do enact as follows:

Section 1. Paragraph (b) cof subdivisiocn 7 o¢f section 3008 of the
public health law, as amended by chapter 464 cf the laws of 2012, is
amended to read as follows:

{b? F}?—%he—ease—e£—aﬁ—?p?%iea%ieﬁ—£ef—egf%i£iea%ieﬂ—p&fsuantmtegmthis

appfe#iﬁg—the—app&iea%&e&—} NotW1thstand1ng any other prOVlSlOH of thls

artlcle,

%he&saﬁd——%eﬁ——£edefa%—deeeﬁﬂ&a%—eeﬁs&s} mun1c1pa11ty w1th1n thls state,

or fire district acting on behalf o¢f any such [eity] municipality,
[€hat] which applies for permanent certification pursuant to this
[seetien] subdivision at the cconclusion cf the twe year pericd [preowvided
irn] contained in paragraph (a) of this subdivisicn, shall not be
regquired to apply to its regional emergency medical services council f[e=
the —state —emergency nmedical —serviees eocuneil] for a determination of
need, and the application shall be submitted to and approved by the
commissioner unless the commissicner finds that the municipal advanced
life support first responder service or municipal ambulance service has
failed to meet the appropriate training, staffing and equipment stand-
ards and/or the commissiocner determines that the municipal advanced life
support first responder service or municipal ambulance service has
caused a detrimental impact on services in the surrounding region.

EXPLANATION--Matter in italies {underscored) is new; matter in brackets
[~] 1s old law to be omitted.
LBD0O6E52-01~5
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§ 2. This act shall take effect immediately and shall apply to any
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municipality or fire district that has a temporary determination of
public need and to any applicaticn made by a municipality or fire
district that is currently in the administrative appellate process or on
appeal before any court of competent jurisdiction.




NEW YORK STATE SENATE
INTRODUCER'S MEMORANDUM IN SUPPORT
submitted in accordance with Senate Rule VI, Sec 1

BILL NUMBER: S3354

SPONSOR: LITTLE

TITLE OF BILL:

An act to amend the public health law, in relaticn to applicaticns for
determinaticen of public need

PURPOSE :
To clarify the right of a municipality or a fire district to establish
an advanced life support Lirst response service or municipal ambulance

service within the municipality or fire district when it meets Health
Department training, staffing, and equipment standards

SUMMARY OF PROVISIONS:

Subdivision 7 (b) of Section 3008 of the Public Health Law is amended by
removing the reqguirement that a municipality or fire district apply to
the regional emergency medical services council for permanent operating
authority at the conclusion of its initial two-year period. Requires the
Commissioner of Health to approve the application for permanent operat-
ing autheority if the service meets applicable training, staffing and
equipment standards, unless the municipality or fire district has caused
a detrimental impact on services in the surrcunding region.

EXTISTING LAW:

Currently, Public Health Taw § 3008 grants municipalities or fire
districts acting on behalf of municipalities a two-year presumption of
need for advanced life support first response services or municipal
ambulance services. After two years, an application must be filed with a
regional council for determination of need prior to ceontinued operation
of the service.

JUSTIFICATION:

Like police and fire service, emergency medical service is a basic
public service that a municipality should be entitled to provide.

Despite amendments to § 3008, municipalities are still at a distinct
disadvantage when applying for a certificate of need to continue the
provision cf ambulance services, as evidenced by the 2012 City of Utica
and Glens Falls legislation. Municipalities or fire districts seeking to
continue established coperations must apply to their Regional Emergence




Medical Services Council (REMSCO), which by statute includes at least
one—third representatives of private ambulance services that may have a
business interest in preventing competition. Pursuant to the REMSCO
process and the definition of public need contained in the Bureau of EMS
Policy 06-06, any entity, private or otherwise, can challenge the appli-
cation for continued operation of the municipality or fire district
based on public need through a simple statement that such challenging
entity 1is ready, willing, and able to take over the municipality or fire
district’s current territory.

Given that many municipalities have spent great time and expense in
training municipal employees in advanced life support and have the
appropriate equipment and staffing necessary to provide services in

compliance with DOH safety reguirements, they should not be subject to
additional scrutiny by private providers through the REMSCO process.

The operatien of ambulance services has proven teo provide an invaluable
benefit to municipalities. Municipal ambulance services have shown to
provide faster response times by virtue of their knowledge of the commu-—
nities and the fact that they are already responding to emergency calls.

Additionally, when the municipality is providing both treatment and
transportation, the responders provide a continulty of care as opposed
to waiting for another provider to arrive on scene before transporting
the patient to a treatment facility. This continuity results in more
efficient patient care and limits the need toc hand off patients to
another provider. For instance, the City of Saratoga Springs has oper-
ated its municipal ambulance service since 2012 and reported an 18-month
average respense time half that of other ambulance providers in the same
area.

The bill explicitly provides that the Commissioner shall not grant the
municipal or district service authority to operate permanently if it
"has caused a detrimental impact on services in the surrcunding region".
Therefore, there should be no concern for existing providers that the
renoval of the RESMCO from the application process will undermine exist-
ing services. This same argument was made by the opponents to the 1992,
1997, and 2012 amendments of § 3008 and was not borne out by experience.

LEGISLATIVE HISTORY:

2014: A9852 - passed Assembly Health, died in Assembly Rules

FISCAL IMPLICATIONS:

None.

FISCAL IMPLICATIONS:

Potential generation of revenue to offsel first responder services.




EFFECTIVE DATE:

This act shall take effect immedlately and shall apply tec any munici-
pality or fire district that has a temporary determination of public
need, any applicatiocon made by a municipality or fire district for a
permanent operating certificate that is currently in the administrative
appellate process or judicial review.
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February 11, 2015

RE:  An act to amend the public health law, in
relation to applications for determinations

of public need.

A. 2185 (Gottfried)
S. 3354 (Little)

MEMORANDUM IN SUPPORT

Submitted on behalf of the New York State Professional Fire Fighters Association.

The New Yorlk State Professional Fire Fighters Association (NYSPFFA), LA.F.F.

AFL-CIO, a not-for-profit association representing approximately 18,000 fire
1fighters in 104 Locals in various cities, villages, and towns across New York State,

strongly supports enactment of this legislation, which would eliminate the
requirement to prove public need for municipalities or fire districts applying for their
permanent certification of need to operate a municipal advanced life support and
ambulance services provided that the Commissioner of the Department of Health
determines that such service has met the appropriate training, staffing, and equipment
standards and/or has not cansed a detrimental impact on services in the swrounding

region.

Overview

Since the inception of Article 30, the Legislature has amended its provisions
| related to a municipality’s or fire district’s demonstration of public need to enstire
1 the establishment and continued operation of municipal advanced life support and

ambulance services {“Ambulance Service™), This bill represents the logical

.| progression of Article 30, removing the limited presumption of public need for

municipalities and fire districts in favor of a permanent presumption with certain
restrictions, ‘
- As outlined in the foregoing, this bill is necessary to protect the establishment and

continued provision Ambulance Services, preserve municipal home rule, ensure
the fastest response tiines to emergent situations, ensure a permanent source of

| municipal revenue to offset the cost of professional first responders, and prevent

unnecessary tax increases.

AFFILIATED WITH INTERNATIONAL ASSOGIATION OF FIRE FIGIFTERS IARF, AFL, CIO, NEW VORK STATE - AFL-CIO  csihan




Background

Pursuant to Article 30 of the Public Health Law, before an operating certificate for ambulance
service can be issued, the applicant must show “public need.” Such need is determined by Regional
Emergency Medical Services Councils (REMSCOs).

Since 1997, municipalities and fire districts seeking to an Ambulance Service have been granted an
automatic two~year presumption of public need,

Unfortunately, after expending significant resources to establish such service, at the expiration of the
automatic two-year period, municipalities and fire districts must apply to their respective REMSCO
and prove public need in order to continue operation.

Since its inception, neither Article 30 nor any regulations promulgated by the Department of Health
(“DOH”) or the State Emergency Medical Services Council (“SEMSCQ”) contain a definition of
“public need.” Instead, DOH’s Bureau of Emergency Medical Services (“Bureau”)} defined “public
nced” in a *policy statement” in or about 1993 and subsequently in the Bureau’s Policy Statement
06-06. The policy statement defines “public need” as:

The demonstrated absence; reduced availability, or an inadequate level of care in
ambulance or emergency medical services available to a geographical arca which
is not correctable through the reallocation or improvement of the existing
resource.

Legislative History of Article 30

The demonstration of public need required by Axticle 30 prior to 1993 proved to be a significant
hurdle for municipalities and fire districts that sought to establish an Ambulance Service for their
respective citizens. As a result, in 1992, the Legislature amended Section 3008 of the Public Health
Law to add a new subdivision (6). L. 1992, ch. 850. The new subdivision promulgated a
presumption in favor of granting a municipality or fire district’s application for a certificate of public
need,

However, afler the issuance of the Bureau’s definition of public nced outlined above, municipalities
and fire districts continued to experience difficulty demonstrating public need through the REMSCO
pIocess.

Citing these continued difficulties, in 1997 the Legislature responded in a stronger fashion to aid
municipalities. Specifically, through the enactment of subdivision (7) to Section 3008 of the Public
Health Law municipalities were afforded an automatic two-year certificate of need and a strong
presumption in favor of a subsequent permanent application.

The amendment to Section 3008 adding subdivision (7) provided as follows:

7(a) Notwithstanding any other provision of law and subject to the provisions of
this article, any municipality within this state, or fire district acting on behalf of




such municipality, and acting through its local legislative body, is hereby
authorized and empowered to adopt and amend local laws, ordiriances or
resolutions to establish and operate advanced life support first responder services
or municipal ambulance services within the municipality, upon meeting or
exceeding all standards set by the department for appropriate training, staffing and
equipment, and upon filing with the New York state. emergency medical services
council, a written request for such authorization. Upon such filing, such municipal
advanced life support first responder service or municipal ambulance service shall
be deemed to have satisfied any and all requirements for determination of public
need for the estabiishment of additional emergency medical services pursuant to
this article for a period of two years following the date of such filing. Nothing in
this article shall be deemed to exclude the municipal advanced life support first
responder service or municipal ambulance service authorized to be established
and operated pursuant to this article from complying with any other requirement
or provision of this article or any other applicable provision of law.

(b) In the case of an application for certification pursuant to this subdivision for a
municipal advanced life support or municipal ambulance service to serve the area
within the municipality where the proposed service meets or exceeds the
appropriate training, staffing and equipment standards, there shall be a strong
presumption in favor of approving the application,

L. 1997, ch. 510.

The purpose of this new provision was set forth in the Sponsor’s August 14, 1997 letter to then
Governor George E. Pataki’s counsel, which stated;

Municipalities currently find themselves at a distinct disadvantage when applying
for a certificate of need to provide advanced life support first response service.
Since they are applying to a regional council, which by statute is made up of not
less than two-thirds industry representatives, it is difficult to prove that the current

service is inadequate,
Letter of Senator Guy J. Velella.

In addition, justification for this bill contained in the Sponsor’s Memorandum expanded the
Legislative intent beyond REMSCO issues to include municipal expense and cost effectiveness,

stating:

Municipalities currently find themselves at a distinct disadvantage when applymg
for a certificate of need to provide advanced life support first 1esponde1 service,
Since they are applying to a regional council, which by statute is made up of not
less than two-thirds industry representatives, it is difficult to prove that the current
service is inadequate, In most cases the service may be adequate yet not be cost
effeetive, Cost effectiveness is not a criteria for the regional council in their
decision to grant or deny a certificate.




Given that many municipalities around the state have spent great fime and
expense in training municipal employées in advanced life suppoit and because
they may also possess the appropriate equipment and staffing they should not be
subject to the additional scrutiny of the regional council.

When a municipality wishes to provide a service to ifs citizens we should not
promote the policy of deterring them. This legislation simply gives a
municipality that option to provide a service as opposed to contracting that service
out.

A further examination of the Legislative Bill Jacket for L. 1997, ch. 510 clearly affirms the
Legislative intent of the 1992 and 1997 amendments in the form of memoranda to then Counsel to
the Governor, Michael C. Finnegan, provided by myriad stakeholders including, but not limited to
the NYSPFFA, the New Yotk State Department of State, and even the then-Commissioner of DOH
(see Legislative Bill Jacket L., 1997, ch. 510).

The following are excerpts of such memoranda:

First, the NYSPFFA stated:

Local government will now be allowed to determine how it wants to deliver
EMS service to its citizens.

The prior procedure for obtaining a certificate of need was both unfair and
unrealistic for local government. You have corrected this situation by allowing
local government the ability to determine how it wants to function.

(Letter dated September 9, 1997 from NYSPFFA to Hon. George Pataki),

Second, in its recommendation the New York State Department of State, Office of Fire Prevention
and Control and provided the following:

The Office of Fire Prevention and Control at the Department of State is concerned
with legislation affecting emergency medical services, because these services are
frequently an adjunct function of fire services. Currently, it is necessary for
municipalities and fire districts to apply to a regional council for a determination
of public need prior to operating a first response advanced life support service or
municipal ambulance service,

Because this bill removes this requirement, which has been burdensome and time
consuming, delivery of crucial services to the public will be facilitated and
expedited.

(Memotrandum of the State of New York Department of State, dated August 18, 1997),




Most importantly, then-DOH Commissioner Barbara A. DeBuono, M.D., M.P.H. stated:

Meany municipalities around the state have spent time and expense in training
municipal employees in advanced life support and have the appropriate equipment
and staffing necessary to provide this service. This bill empowers local municipal
officials to make fundamental decisions regarding how to meet the health and
safety needs of their citizens.

(Memorandum of State of New York Department of Health, dated August 18, 1997).

In light of the foregoing, it is clear that the Legislative intent of the amendments made to Article 30
in 1992 and 1997 produced at least four (4) core principles. First, municipalities may establish an
Ambulance Service through a statutory presuiiption of public need regardless of the DOH Policy
Statement defining public need.

Second, municipalities must be shielded from the REMSCO process with regard to the
demonstration of public need due in part to the composition of the regional councils.

Third, given that municipalities across the state have spent great time and expense in training
municipal employees, acquiring the appropriate equipment and to hire necessary personnel, they
should not be subject to the additional scrutiny of a regional council and challenges from the private
sector when seeking permanent certification.

Fourth, as stated by the then Commissioner of the DOH, subdivision (7) of Section 3008 sought to
empower local municipal officials to make fundamental decisions regarding how to meet the health
and safety needs of their citizens,

Unfortunately, even after the 1997 amendment of Section 3008, which added the strong presumption
in favor of granting a municipality a permanent certificate of need at the conclusion of its two-year
period of operation, several municipalities that provided faithful and high-quality ambulance
services to their respective localities were again impeded by the REMSCO process. The City of
Utica spent seven (7) years in the administrative and judicial appeals process resulting in significant
legal expense fighting to keep its Ambulance Service. In fact, the denial of their application was set
to be heard by the Court of Appeals before the Legislature stepped in and amended Section 3008
during the 2012 Legislative Session to correct the inherent unfairness that the REMSCO process
imposed on the City of Utica, The 2012 amendment of Section 3008 authorized the City of Utica to
apply for a permanent operating certificate directly to the Commissioner of Health, thereby
circumventing the REMSCO process,

The City of Utica was not the only municipality affected. This process also proved difficult for the
City of Glens Falls, which applied for its permanent certificate of need in 2011. While the City of
Glens Falls received a favorable ruling from its REMSCO, an interested private ambulance company
simply sent in a létter of appeal which threatened to start Glens Falls on the same administrative and
judicial appeals path suffered by the City of Utica. Thankfully, the Legislature, again citing the
difficulties that municipalities face in the REMSCO process, included the City of Glens Falls in the
2012 amendment of Section 3008.




Justification for Permanent Presumption of Public Need

Despite the amendments to Section 3008, other municipalities and fire districts still find themselves
at a distinct disadvantage when applying for a certificate of need to continue the provision of
Ambulance Services, as evidenced by the 2012 City of Utica and Glens Falls legislation.
Specifically, municipalities or fire districts seeking to continue established operations must apply to
their REMSCO, which by statute is made up of not less than one-third private industry
representatives. Pursuant to the REMSCO process and the definition of public need contained in the
Bureau’s Policy 06-06, any entity, private or otherwise, can challenge the application for continued
operation of the municipality or fire district based on public need through a simple statement that
such challenging entity is ready, willing, and able to take over the municipality or fire district’s

current territory.

Given that many municipalities around the state have spent great time and expense in training
municipal employees in advanced life support and have the appropriate equipment and staffing
necessary to provide services in compliance with DOH safety requirements, they should not be
subject to the additional scrutiny of their requisite REMSCO and challenges from the private sector.

The operation of Ambulance Services has proven to provide an invaluable benefit to municipalities,
Indeed, municipal Ambulance Services have shown to provide faster response times by virtue of
their knowledge of the communities and by the mere fact that they are already responding to
emergency calls, Nor should it be discounted that firefighters are generally members and residents of
the communities they serve.

Additionally, when the municipality is providing both treatment and transportation, the responders
provide a continuity of care as opposed to waiting for another provider to arrive on scene before
transporting the patient to a treatment facility. This continuity results in more efficient patient care,
limits the need to hand off patients to another provider, and ultimately saves lives.

Opponents of this proposed legislation have argued that municipal Ambulance Services can
potentially have a detrimental impact on services to surrounding areas. While we disagree with this
assertion, this legislation specifically provides that if such detrimental impact occurs, the
Commissioner will have the authority to deny a permanent certificate of need for such municipality,

Despite the recognized achievements by these municipalities in providing Ambulance Services
through their firefighters, the opposition is likely to drgue that the removal of the RESMCOs from
the application process will prevent the private sector from providing adequate services, leading to
the loss or reluctance of the private sector to establish ambulance services in certain regions, This
same argument was made by the opponents to the 1992, 1997, and 2012 amendments of Section
3008, Yet, they have not shown any adverse effect that has prevented the private industry from
similarly providing services in these areas.

To the contrary, municipalities and the private entities are collectively operating in areas throughout
the State for the health and safety of the citizenry.




Furthermore, municipal Ambulance Services have proven to be cost effective for the areas served.
Not only does such operation help offset the costs of the brave first responders employed by
municipalities and fire districts, but it has resulted in the additional benefit of preventing tax
increases above the recently enacted tax cap.

For instance, the City of Saratoga Springs has operated its municipal Ambulance Service since 2012
and reported an 18-morith average response time half that of other ambulance providers in the same
area. The City of Saratoga Springs also reported revenues totaling $222,940.90 for 2012 and
$119,103.86 for the first seven (7) months of 2013, after deducting costs associated with additional
firefighters including salary, overtime, health insurance, and pension benefits,

Indeed, the City of Utica reported municipal revenues equaling $1,774,705 for 2010 through the end
of 2011 and the City of Glens Falls reported $679,724 for the same period, The revenue generated
by the City of Utica saved its taxpayers a 5% tax increase.

Therefore, NYSPFFA strongly supports the enactment of this legislation,

Respectfully submitted,

Sl p,
i

- o F G -
chael T McManus, President
New York State Professional Fire Fighters Association

4818-4845-5713, v. 2




THOMAS E. HERLIHY Jr,
Presidant
1082 Roula 99
Tully, NY $3159
(315} 569-7516
Fax; (315) 696-5395
teherlih@yahoo.com

ANTHONY J. GALLINO
1st Vica President
4 Cob Court
Rocky Poinl, NY 11778
(631) 744-7130
Cell: (631) 831-6875
dingdad@aot.com

THOMAS J. RINALD}
2nd Vice President
8 County Route 76

Stitwater, NY 12170

{518) 664-6538

Fax: {518) 664-6770

lom@rinatdi1.com

JOSEFH P, DeSTEFANO
Secratary-Treasurar
P.O. Box 818
Medford, NY 11763
1-800-520-9594
Fax: {631) 207-1655
dacomish@aol.com

PAUL J. NAPOL}
immediala Past Prasident
80 Davisan Avenue
QOceanside, NY 11572
(616} 764-2898
Fax: {518)764-0564
noburnpaul@aol.com

WILLIAM YOUNG
Counsel
1881 Weslern Avenue
Suite 140
Albany, NY 12203
{518) 456-6767
Fax: (518} 456-4644
byaung@yikblaw.com

February 25™, 2015

An act to amend the Public Health Law,
in relation to applications for determinations of public need.

Re:

A 2185 (Gottfried)
S 3354 (Little)

MEMORANDUM IN SUPPORT

Subritted upon on behalf of the Association of Fire Districts of the State of New
York, Inc.,

The Association of Fire Districts of the State of New York, Inc, is a not-for-profit
corporation representing approximately 850 Fire Districts and 4,250 Fire District
Commissioners whose Fire Departments and EMS Service provides volunteer fire
protection and EMS setvice for the vast geographic majority of the State of New
York. The Association strongly supports enactment of this legislation which would
eliminate the requirement to prove public need for municipalities or fire districts
applying for the permanent certification of need to operate a municipal advance life
support and ambulance service provided that the Commissioner of the Department of
Health determines that such service has met the appropriate training, staffing and
equipment standards and/or has not caused a detrimental impact on services in the
surrounding region.

With the exception of the cities of the State, Fire Districts overwhelmingly
provides fire protection and EMS service to the residents of the State of New York.

Since the inception of Article 30, the Legislature has amended its provisions
related to a municipality’s or fire district’s demonstration of public need to ensure
the establishment and continued operation of municipal advance life support and
ambulance services (Ambulance Service).

"Serving Fire Distrlct Officers Through Education”
OFFICE:; 1-800-520-9594 « FAX: §31-207-1655
VISIT OUR WEBSITE @ WWW.FIREDISTNYS.COM




Association of Fire Districts
of the State of New York, Inc,
Page 2

February 25,2015

This bill represents the logical progression of Article 30 removing the limited presumption of
public need for municipalities and fire districts in favor of a permanent presumption with certain
restrictions.

Many fire districts around the State of New York have spent great time and expense in training
its volunteer service and in some instances paid emnployees in advance life support and have the
appropriate equipmerit and staffing necessary to provide setvices in compliance with the DOH
safety requirements, Théy should not be subject to the additional periodic scrutiny by regional
emergency medical services counsels.

This bill will explicitly provide that the Comumnissioner of Health shall not grant the municipal or
fire district service authority to operate permanently if it “has caused a detrimental impact on
services in the surrounding region”, The operation of ambulance services has proven to provide an
invaluable benefit to municipalities. Municipal ambulance services have been shown to provide
faster response times by virtue of their knowledge of the communities and the fact that they are
already responding to emergency calls. '

The Association of Fire Districts strongly endorses the passage of this bill.

Respectfully subinitted,
ASSOCIATION OF FIRE DISTRICTS
OF THE STATE OF NEW YORK

WNY/rb




Enclosure (5)

A. 6046 /S. 4269 — NYFD Pension Equity Bill




A 6046 Abbate Same as S 1$4269 GOLDEN  Same as A 6046 Abbate

4269 GOLDEN 'ON FILE: 03/12/15 New York City Administrative Code
New York City Administrative Code 'TITLE....Relates to the disability benefits of members of
TITLE....Relates to the disability benefits Of:the New York police and fire pension funds

membets of the New York police and fire 193/11/15 REFERRED TO CITIES
pension funds :

03/11/15referred to governmental
employees
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2015-2016 Regular Sessions

IN ASSEMBLY

March 11, 2015

Introduced by M. of A. ABBATE -~ read once and referred te the Committee
on Governmental Employees

AN ACT to amend the administrative code of the city of New York, the
retirement and social security law, and the general municipal law, in
relation to the disability benefits of members of the New York city
police and fire pension funds

The Pecople of the State of New York, represented in Senate and Assem-
bly, do enact as follows:

Section 1. Subdivisions a and b of section 13-357 of the administra-
tive code of the city of New York, subdivision a as amended by chapter
438 of the laws of 1986, are amended tc read as follows:

a. Once each year the becard may, and upen his or her own applicaticn
shall, require any disability pensioner, under the minimum period for
service retirement elected by him or her, and whe at the time of his or
her retirement for disability was an improved benefits plan member, or
any disability pensioner retired pursuant to section five hundred six oxr
five hundred seven of the retirement and social security law, and who is
under early retirement age as defined in section five hundred one of the
retirement and social security law for police/fire members to undergo
medical examination. Such examination shall be made at the place of
residence of such beneficiary or other place mutually agreed upon. Upon
the completion of such examination the mediczl board shall report and
certify to the board whether such beneficiary is or is not totally or
partially Incapacitated physically or mentally and whether he or she 1is
or 1s not engaged in or able to engage in a gainful occupation. If the
board concur in a report by the medical board that such beneficiary 1is
able to engage in a gainful occupation, it shall certify the name of
such beneficiary to the appropriate civil service commission, state or
municipal, and such commissicon shall place his or her name as a
preferred eligible on such appropriate lists of candidates as are
prepared for appointment to positions for which he or she is stated to

FEXPLANATION--Matter in italies (underscored} is new; matter in brackets
{—] is old law to be omitted.
LBD0O9763-01-5
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be qualified. Should such beneficiary be engaged in a gainful occupa-
tion, or should he or she be offered city-service as a result of the
placing of his or her name cn a civil service 1list, such beard shall
reduce the amcunt o¢f his or her disability pension and his or her
pension-providing-for-increased-take~home-pay, if any, to an amount
which, when added to that then earned by him or her, cr earnable by him
or her in city-service so offered him or her, shall not exceed the
current maximum salary for the title next higher than that held by him
or her when he or she was retired. Should the earning capacity of such
beneficiary be further altered, such board may further alter his or her
pension and his or her pension-providing-for-increased-take-home-pay, if
any, to an amount which shall not exceed the rate of pension and his or
her pension-providing-for-increased-take-home-pay, 1f any, upon which he
or she was originally retired but which, subject to such limitation,
shall egual, when added to that earnable by him or her, the current
maximum salary for the title next higher than that held by him or her
when he or she was retired. The provisions of this section shall be
executed, any provision of the charter o¢r the code to the contrary
netwithstanding.

b. Should any disability pensioner, under the mwminimum period for
service retirement elected by him or her, and who was an improved bene-
fits plan member at the time of his or her retirement for disability, or
any disability pensioner retired pursuant to section five hundred six or
five hundred seven of the retirement and social security law and who is
under early retirement age as defined in section five hundred one of the
retirement and social security law for police/fire members, refuse to
submit to one medical examination in any year by a physician or physi-
cians designated by the medical board, his or her pension and his or her
pension-providing-for-increased-take-home-pay, if any, may be discontin-
ued until his or her withdrawal of such refusal. Should such refusal
continue for one year, all his or her rights in and to such pension and
his or her pensicn-providing-for-increased-take-home-pay, i1f any, may be
revoked by such board.

§ 2. Section 506 of the retirement and social security law is amended
by adding two new subdivisions e and f to read as follows:

e. 1. Notwithstanding any other provision of this chapter or of any
general, special or local law, charter, administrative code or rule or
regulation to the contrary, subdivisions a, b, ¢ and 4 of this section
shall not apply to members of the New York city police pension fund who
are subject to this article. A member of the New York city police
pension fund who is subject to this article shall instead be eligible
for ordinary disability retirement pursuant to sections 13-251 and
13-254 of the administrative code of the city of New York, and shall
receive a retirement allowance which shall consist of:

{i) an annuity, which shall be the actuarial equivalent of his or her
accumulated contributions, if any, at the time of his or her retirement;

(ii)} a pension which is the actuarial equivalent of the reserve-for-
increased-take-home-pay to which he or she may then be entitled, if any:
and

{iii) a pension, which, together with his or her annuity and the
pension-providing-for-increased-take-home-pay, if any, shall be equal to
a retirement allowance equal to one-fortieth of his or her final average
salary multiplied by the number of years of city-service credited to him
or her, but not less than (1) one-half of his or her final average sala-
ry, if the vears of city-service credited to him or her are ten or more,
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or (2) one-third of his or her final average salary, if the years of
city-service credited to him or her are less than ten,

2., The provisions of subdivisions g, h and i of section five hundred
seven of this article shall apply to disability benefits wunder this
subdivision.

£f. 1. Notwithstanding any other provision of this chapter or of any
general, special or local law, charter, administrative code cor rule or
regulation to the contrary, subdivisicns a, b, c and d of this section
shall not apply to members of the New York fire department pension fund
who are subject to this article. A member of the New York fire depart-
ment pension fund who is subject to this article shall instead be eligi-
ble for ordinary disability retirement pursuant to sections 13-352 and
13-357 of the administrative code of the city of New York, and shall
receive a retirement allowance which shall consist of:

(i) An annuity, which shall be the actuarial equivalent of his or her
accumulated contributions, if any, at the time of his or her retirement;
and

(ii) A pension which is the actuarial equivalent of the reserve-for-
increased-take-home-pay to which he or she may then be entitled, if any,
and

(iii) A pension, which together with his or her annuity and the
pension-providing-for-increased-take-home-pay, if any, shall be equal to
a retirement allowance egual to one-fortieth of his or her final average
salary multiplied by the number of years of city-service credited to him
or her, but not less than (1) one-half of his or her final average sala-
ry, if the years of city-service credited to him or her are ten or more,
or (2) one-third of his or her final average salary, if the years of
city—-service credited to him or her are less than ten.

2. The provisions of subdivisions g, h and i of section five hundred
seven of this article shall apply to disability benefits under this
subdivision,

§ 3. Section 507 of the retirement and social security law is amended
by adding two new subdivisicns j and k to read as follows:

j. Notwithstanding any other provision of this chapter or any general,
special or local law, charter, administrative code or rule or regulation
to the contrary, subdivisions a, b, ¢, d, e, and £ of this section shall
not apply to members of the New York fire department pension fund who
are subject to this article. A member of the New York fire department
pension fund who is subject to this article shall instead be eligible
for accidental disability retirement pursuant +to sections 13-353,
13~354, and 13-357 of the administrative code of the city of New York
and any aceidental disability retirement benefits found in the general
municipal law and shall receive a retirement allowance which shall
consist of:

1. An annuity, which shall be the actuarial equivalent of his or her
accumulated contributions, if any, at the time of his or her retirement;
and

2. A pension which is the actuarial equivalent of the reserve-for-in-
creased-take-home-pay to which he or she may then be entitled, if any;
and

3. A pension, of three-guarters of his or her final average salary, in
addition to the annuity and pension provided for by paragraphs one and
two of this subdivision.

k. Notwithstanding any other provision of this chapter or of any
general, special or lcocal law, charter, administrative code or rule or
regulation to the contrary, subdivisions a, b, ¢, d, e and f of this




W0 -1y s DN

A. 6046 4

section shall not apply to members of the New York city police pension
fund who are subject to this article. A member of the New York city
police pension fund who i= subject to this article shall instead be
eligible for accidental disability retirement pursuant to sections
13-215, 13-252 and 13-254 of the administrative code of the city of New
York, and shall receive a retirement allowance which shall consist of:
1. an annuity, which shall be the actuarial equivalent of his or her

accunulated contributions, if any, at the time of his or her retire-
ment;
2. a pension which is the actuarial equivalent of the reserve-for-in-

creased-take-home-pay to which he or she may then be entitled, if any;
and

3. a pension, of three-quarters of his or her final average salary, in
addition teo the annuity and pensicn provided for by paragraphs one and
two of this subdivision.

§ 4. Section 510 of the retirement and social security law is amended
by adding a new subdivisicon i to read as follcws:

i, Notwithstanding any other provisions of this article or the admin-
istrative code of the city of New York, the annual escalation provided
in this section shall not apply to the ordinary or accidental disability
retirement benefit of members of the New York city police pension fund
or members of the New York fire department pension fund who retire
pursuant to section five hundred six or five hundred seven of this arti-
cle. The ordinary or accidental disability retirement benefit of members
of the New York fire department pension fund who retire pursuant to
section five hundred six or five hundred seven of this article shall be
adjusted for cost-of-living pursuant to the provisions of section 13-69%6
of the administrative code of the city of New York.

§ 5. Subdivision f of section 511 of the retirement and sccial securi-
ty law, as amended by chapter 18 of the laws of 2012, is amended to read
as follows:

f. This section shall not apply to general members in the uniformed
correction force of the New York city department of correction or to
uniformed perscnnel in  institutions under the Jurisdiction of the
department of corrections and community supervision and security hospi-
tal treatment assistants, as those terms are defined in subdivisicon i of
section eighty-nine of this chapter, provided, however, that the
provisions c¢f this section shall apply to a HNew York city uniformed
correction/sanitation revised plan member, and this section shall also
not apply to members of the New York city police pension fund or the New
York fire department pension fund who are subject te this article who
retire on ordinary or accidental disability retirement pursuant to
section five hundred six or five hundred seven of this article.

§ 6. Section 512 of the retirement and sccial security law is amended
by adding two new subdivisions e and f to read as follows:

e. Notwithstanding the provisions of subdivision a of this section, or
any other general, special or local law, with respect to members of the
New York fire department pension fund who retire pursuant te¢ sections
five hundred six and five hundred seven of this article a member's final
average salary shall mean the salary earned by such member during the
one-year period immediately prior to retirement, exclusive of any form
of termination pay (which shall include any compensation in anticipation
of retirement}), or any lump sum payment for deferred compensation, sick
leave, or accumulated vacation credit, or any other payment for time not
worked (other than compensation received while on sick leave or author-
ized leave of absence); provided, however, if the salary or wages earned
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during the one year period immediately prior to retirement exceeds that
of the previous one-year period by more than twenty per centum the
amount in excess of twenty per centum shall be excluded from the compu-
tation of final average salary. In determining final average salary, any
month or months (not in excess of three} which would otherwise be
included in computing final average salary but during which the member
was on authorized leave of absence without pay shall be excluded from
the computation of final average salary and the month or an equal number
of months immediately preceding such period shall be substituted in lieu
thereof.

f. Notwithstanding the provisions of subdivision a of this section, or
any other general, special or local law, with respect to members of the
New York city police pension fund who retire pursuant to sections five
hundred six and five hundred seven of this article a member's final
average salary shall mean the salary earned by such member during the
one-year period immediately prior to retirement, exclusive of any form
of termination pay {which shall include any compensation in anticipation
of retirement) or any lump sum payment for deferred compensation, sick
leave, or accumulated vacation credit, or any other payment for time not
worked (other than compensation received while on sick leave or author-
ized leave of absence); provided, however, if the salary or wages earned
during the one-year period immediately prior to retirement exceeds that
of the previous one-year periocd by more than twenty per centum, the
amount in excess of twenty per centum shall be excluded from the compu-
tation of final average salary. In determining final average salary, any
month or months (not in excess of three) which would otherwise be
included in computing final average salary but during which the member
was on authorized leave of absence without pay shall be excluded from
the computation of final average salary and the month or an equal number
of months immediately preceding such period shall be substituted in lieu
thereof.

& 7. Paragraph (b} of subdivision 1 of section 13-353.1 of the admin-
istrative code of the city of New York is relettered paragraph (c) and a
new paragraph {b} is added to read as follows:

(b) In order to be eligible for the presumption provided under para-
graph (a) of this subdivision, a member must have (i} successfully
passed a2 physical examination for entry into public service which failed
to disclose evidence of the qualifying condition or impairment of hezlth
that formed the basis for the disability, or (ii) authorized release of
all relevant medical records, if the member did not undergc a physical
examination for entry into public service, and there is no evidence of
the qualifying condition or impairment of health that formed the basis
for the disability in such medical records prior to September 11, 2001.

§ 8. Section 207-k of the general municipal law, as amended by chapter
1046 of the laws of 1973, subdivision a as amended by chapter 654 cf the
laws of 2006, i1s amended to read as follows:

§ 207-k. Disabilities of policemen and firemen in certain c¢ities. a.
Notwithstanding the provisions of any general, special or local law or
administrative code to the contrary, but except for the purposes of
sections two hundred seven-a and two hundred seven-c of this article,
the workers' compensation law and the labor law, any condition of
impairment of health caused by diseases of the heart, or by a stroke,
resulting in total or partial disability or death to a paid member of
the uniformed force of &a paid police department or fire department,
where such paid policemen or firemen are drawn from competitive c¢ivil
service lists, who successfully passed a physical examination on entry
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into the service of such respective department, which examination failed
to reveal any evidence of such condition, shall be presumptive evidence
that it was incurred in the performance and discharge of duty, unless
the contrary be proved by competent evidence.

b. The provisions of this section shall remain in full force and
effect to and including the thirtieth day of June, nineteen hundred
seventy-four.

c. In addition, any condition of impairment of health caused by
diseases of the heart, or by a stroke, resulting in total or partial
disability or death to a medical officer of the fire department of the
city of New York, shall be presumptive evidence that it was incurred in
the performance and discharge of duty, provided that such medical offi-
cer aunthorized release of all relevant medical records, and there is no
evidence of the qualifving condition or impairment of health that formed
the basis for the disability or death in such medical records unless the
contrary be proved by competent evidence.

§ 9. Section 207-kk of the general municipal law, as amended by chap-
ter 531 of the laws of 2003, i1s amended to read as follows:

§ 207~-kk. Disabilities of firefighters in certain c¢ities caused by
cancer. a., Notwithstanding any other provisions of this chapter to the
contrary, any condition of impairment of health caused by (i) any condi-
tion eof cancer affecting the lymphatic, digestive, hematological,
urinary, neurological, breast, reproductive, or prostate systems or (ii)
melanoma resulting 1in total or partial disability or death to a paid
member of a fire department in a city with a population of one million
or more, who successfully passed a physical exasmination on entry into
the service of such department, which examination failed to reveal any
evidence of such condition, shall be presumptive evidence that it was
incurred in the performance and discharge of duty unless the contrary be
proved by competent evidence. The provisions of this section shall
remain in full force and effect to and including the thirtieth day of
June, two thousand five.

b, In addition, any condition of impairment of health caused by (i)
any condition of cancer affecting the lymphatic, digestive, hematclogi-
cal, urinary, neurclogical, breast, repreoductive, or prostate systems or
{ii} melanoma resulting in total or partial disability or death to a
medical officer of the fire department of the city of New York, shall be
presunptive evidence that it was incurred in the performance and
discharge of duty, provided that such medical ocfficer authorized release
of all relevant medical records, and there is no evidence of the guali-
fying condition or impairment of health that formed the basis for the
disability or death in such medical records unless the contrary be
proved by competent evidence.

§ 10. Section 207-p of the general municipal law, as added by chapter
641 of the laws of 1999, is amended to read as follows:

§ 207-p. Performance of duty disability retirement; police and fire
department. a. Notwithstanding any other provision of this chapter or
administrative code to the contrary, any pald member cf a fire depart-
ment and/or a paid police department, in a city with a population of one
million or more who successfully passed a physical examination upon
entry intc the service of such department who ceontracts HIV (where the
employee may have been exposed to a bodily fluid of a person under his
or her care cr treatment, or while the employee examined, tLtransported,
rescued or otherwise had contact with such person, in the perfermance of
his or her duties), tuberculosis cor hepatitis, will be presumed to have
contracted such disease as a natural or proximate result c¢f an acci-
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dental injury received 1n the performance and discharge of his or her
duties and not as a result of his cr her willful negligence, unless the
contrary be provided by competent evidence.

b. In addition, any medical officer of the fire department of the city
of New York who contracts HIV (where the medical officer has been
expesed to a bodily f£fluid of a person under his or her care or treat-
ment, or while the medical cofficer examined, transported, rescued or
otherwise had contact with such person, in the performance of his or her
duties), tuberculosis or hepatitis, will be presumed to have contracted
such disease as a natural or proximate result of an aceidental injury
received in the performance of his or her duties and not as a result of
his or her willful negligence, provided that such medical officer
authorized release of all relevant medical records, and there is no
evidence of the gualifying condition or impairment of health that formed
the basis for the disability in such medical records, unless the contra-
ry be proved by competent evidence.

§ 1l1. Section 207-g of the general municipal law, as amended by chap-
ter 103 of the laws of 2006, is amended to read as focllows:

§ 207-g. Firefighters; presumption in certain diseases. a. Notwith-
standing any provision of this chapter or of any general, special or
local law tc the contrary, and for the purposes of this chapter, any
condition of dmpairment of health caused by diseases of the lung,
resulting in total or partial disability or death te a uniformed member
of a paid fire department, where such member successfully passed a phys-
ical examination on entry intc such service or subseguent thereto, which
examination failed to reveal any evidence of such conditions, shall be
presumptive evidence that such disability or death (1) was caused by the
natural and proximate result of an accident, not caused by such fire-
fighter's own negligence and (2) was incurred in the performance and
discharge of duty, unless the contrary be proven by competent evidence.
The provisions of this section shall remain in full force and effect to
and including the thirtieth day of June, two thousand eight.

b. In addition, any condition of inpairment of health caused by
diseases of the lung, resulting in total or partial disability or death
to a medical officer of the fire department of the citvy of New York,
shall be presumptive evidence that such disability or death (1) was
caused by the natural and proximate result of an accident, not caused by
such medical officer's own negligence and (2) was incurred in the
performance and discharge of duty, provided that such medical officer
authorized release of all relevant medical records, and there is no
evidence of the qualifying condition or impairment of health that formed
the basis for the disability in such medical records, unless the contra-
ry be proved by competent evidence.

&€ 12. This act shall take effect con the sixtieth day after it shall
have become a law; provided, however, that the amendments to sections
207-k, 207-kk and 207-q of the general municipal law made by sections
eight, nine and eleven of this act shall not affect the expiration of
such sections, as provided in section 480 of the retirement and social
security law.

FISCAL NOTE.-- Pursuant to Legislative Law, Section 50:

Background - Design of Proposed Legislation

* In general, the OA believes that proposed legislaticn should:

Be technically accurate,

Be c¢lear in its intent,

Be administrable, and

Meet desired policy objectives.

[ S S
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While the CA cannot provide any legal analysis, the OA has done a
review of the proposed legislation and has some concerns. These concerns
that follow represent the best understanding of the Actuary and staff of
the 0& and shcould not be considered legal interpretations. All of these
concerns and suggestions should be reviewed by Counsel.

For purposes of this letter, all members cf the New York City Police
Pension Fund ("POLICE") subject to Article 14 of the Retirement and
Social Security Law ("RSSL") will be referred to as "Tier IIT POLICE
Members." Of those Tier II1 POLICE Members who have a date of membership
prior teo April 1, 2012, they will be referred to as "Original Tier TIII
POLICE Members." Of those Tier III POLICE Members who have a date of
membership on or after April 1, 2012, they will be referred to as
"Revised Tier IIT POLICE Members."

Concerns with Proposed Legislation with Respect to Ordinary Disability
Retirement ("ODR") and Accidental Disability Retirement (“ADR")

* Benefits Compared to Tier I and Tier TI

The proposed legislation, 1f enacted, would revise the ODR and ADR
benefit formulas for Tier IIT POLICE Members.

It appears that the proposed Tier IITI ODR benefit formula is intended
to be the same as the ODR benefit availakle to Tier I and Tier II POLICE
Members (i.e., 1/40 of Final Average Salary ("FAS") multiplied by the
years of service, but not less than (1} one-half of FAS if the years of
service are 10 or more or (2) one-third of FAS if the years of service
are less than 10) where the FAS for Tier III POLICE Members would be
based on a cone-year FAS, the same as for Tier II and similar to the rate
of pay for Tier I.

Similarly, it also appears that the proposed ADR benefit formula for
Tier TIT POLICE Members is intended tc be the same as the ADR benefit
available to Tier I and Tier II POLICE Members {i.e., 75% of Final Aver-—
age Salary ("FAS")), where the FAS for Tier III POLICE Members would he
based on a one-year FAS, the same as for Tier II and similar tc the rate
of pay for Tier I.

Note: Tier T and Tier ITI POLICE Members are alsoc entitled to an addi-
ticnal 1/60 of total earnings after their 20th anniversary. Given the
proposed statutory references, it is the understanding of the Actuary
that the Tier TIT POLICE Members impacted by the proposed legislaticn
would not receive this additional 1/60 of total earnings after 20 years
of service.

PCLICE Tier I and Tier I1 CDR and ADR benefits are subject to Cost-of~
Living Adjustments ("COLA") under Chapter 125 of the Laws of 2000 on the
first $18,000 of benefit after five years of Disability Retirement.

Given the proposed statutory references, it is the understanding of
the Actuary that the proposed ODR and ADR benefits for Tier II1 POLICE
Members would be entitled to the COLA described in the preceding para-
graph, but would NOT be subject te an annual Tier TIIT Escalation
increase on the full bhenefit immediately from the date of Disability
Retirement.

* Reference to ITHP

The proposed legislation, in defining the revised ODR and ADR bene-
fits, uses the term Increased-Take-Home-Pay ("ITHP").

ITEP is a special benefit provided tc¢ Tier I and Tier II members and
is not defined for Tier III members.

Given the history that no Tier II1 Members have ever received ITHP
benefits, the Actuary has assumed that if the proposed legislation were
enacted, Tier III POLICE Members would not be entitled to ITHP.

* Annuitization of Mewmber Contributicns
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The proposed legislation would include in the ODR and ADR benefit
formulas for Tier III POLICE Members, a benefit In the form of an annui-
ty equal to the actuarial eguivalent of the accumulated Tier IIT member
contributions at retirement.

Annuitized benefits based directly on member contributions are avail-
able to Tier I and Tier II POLICE Members. However, it 1is the under-
standing of the Actuary that no current Tier ITIT Member has any benefit
which is defined as an annuitization of accumulated member contrib-
utions.

* General Plan Design: From an administrative and design viewpoint,
the Actuary would suggest that consideration be given to incorporating
enhanced ODR and ADR benefit eligibilities and benefit formulas within
RSSL Article 14, using only Article 14 terminology and structure to
achieve the desired ODR and ADR benefit eligibilities and benefit
levels.

* Presumptive Conditions for ADR

Tt is the understanding of the Actuary that the prcocposed legislation,
if enacted, would provide Tier III POLICE Members the ability to be
eligible for and to utilize the presumptive conditions that qualify for
ADR that are available to Tier T and Tier II POLICE Members.

The reasoning behind this understanding is that in the proposed legis-
lation, eligibility conditions for Tier III POLICE members for ODR would
be determined pursuant to the Administrative Code of the City of New
York ("ACNY"} Sections 13-216, 13-251 and 13-254 (i.e., those that apply
to Tier I and Tier II POLICE Members), notwithstanding anything tc the
contrary.

Similarly, in the proposed Ilegislation, eligibility conditions for
Tier IIT POLICE Members for ADR would be determined pursuant to ACNY
Sections 13-216, 13-252 and 13-254 {i.e., those that apply to Tier I and
Tier II POLICE Members), notwithstanding anything to the contrary.

It is the understanding of the Actuary that in the proposed legis-
lation, eligibility for ODR and ADR would not be pursuant tec RSSL
Section 507.e. RSSL Section 507.e provides that a member shall not be
eligible for ODR or ADR unless the member waives the benefits of any
statutory presumptions. Acceordingly, it 1is the understanding of the
Actuary that since under the proposed legislation RSSL Section 507.e
would nc longer apply to Tier III POLICE Members, Tier III POLICE
Members would not be required to waive RSSL Section 507.e in crder to be
eligible for ODR or RDR benefits. Consequently, the statutory presump-
tions would apply since that have not been waived.

In accordance with the above reasoning, since current Tier III POLICE
Members are required to waive the presumptions pursuant to RSSL Section
507.e, 1t 1is the wunderstanding of +the Actuary that Tier III POLICE
Members are currently not entitled tc presumptive conditions for ADR.

* Consistency Amongst Uniformed Groups

This proposed legislation would cover members of POLICE but not
members of the WNew York Fire Department Pension Fund ("FIRE"} or any
other uniformed groups. Given the historical consistency in benefits
amongst certain uniformed groups, this proposed legislation would likely
lead to demands for similar legislation for at least some other
uniformed groups.

PROVISIONS OF PROPOSED LEGISLATION: This propesed legislation would
amend Retirement and Social Security Law ("RSSL") Sections 506, 507,
510, 511 and 512 and amend Administrative Code of the City of HNew York
("ACNY") Section 13-254 +to change, for members of the New York City
FPolice Pension Fund ("POLICE"™) subject to Article 14 of the RSSL, the
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eligibility for and the calculation of Ordinary Disability Retirement
{"ODR") benefits and Accidental Disability Retirement {"ADR") benefits.

For purposes of this Fiscal Note, all POLICE members subject tc Arti-
cle 14 of the RSSL will be referred to as "Tier IITI POLICE Members."™ Of
those Tier TIIT POLICE Members who have a date of membership prior to
April 1, 2012, they will be referred tc as '"Original Tier III POLICE
Members.™ Of those Tier III POLICE Members who have a date of membership
on or after April 1, 2012, they will be referred to as "Revised Tier TIII
POLICE Members."

The Effective Date of the proposed legislation would be the 60th day
after the date of enactment.

IMPACT ON ODR BENEFITS PAYABLE: The current eligibility provisions for
CODR benefits for Tier IIT POLICE Members are based on:

* Completing five or more years of service, and

* Becoming eligible for Primary Social Security Disability retirement
benefits.

Such ODR benefits are equal to the greater of:

* 33 1/3% of Three-Year Final Average Salary ("FAS3") for Original
Tier IIT POLICE Members or Five-Year Final Average Salary ("FAS5") for
Revised Tier III PCOLICE Members, or

* % of FRS3 (FASS For Revised Tier TIIT POLICE Members) multiplied by
years of credited service (not in excess of 22 years),

* Reduced by 50% of the Primary Social Security Disability benefits
(determined under RSSL Section 511}, and

* Reduced by 100% of Workers' Compensatiocn benefits (if any).

It 1s the wunderstanding of the Actuary that POLICE Members are not
covered by Workers' Compensation.

Under the proposed legislation the eligikility regquirements for ODR
benefits for the Tler III POLICE Members would be revised to be the same
as those provided in ACNY Sections 13-216, 13-251 and 13-254 {i.e., the
provisions applicable to Tier I and Tier IT POLICE members).

In particular, completing five or more years of service would not Dbe
required in order to be eligible for CDR benefits. In other words, there
would not any requirement for any minimum length of service to be
completed in order to be eligible for CDR benefits.

Under the proposed legislation, if enacted, the ODR benefit for Tier
ITT POLICE Members would be an allowance consisting of:

* An actuarial equivalent annuity of accumulated member cecntributicns,

plus
* A pension, which together with the annuity, equal to 1/40 of One-~
Year Final Average Salary ("FAS1") multiplied by years of credited

service, but not less than:

* 1/2 of FAS1l, if vyears of credited service are greater than or equal
te 10 years, or

* 1/3 of FASLl, if years of credited service are less than 10 year.

Note: The proposed legislaticn also states that one compenent of the
ODR  benefit would be the actuarial equivalent annuity of an Increased-
Take-Home-Pay ("ITHP"™) reserve. This theoretical benefit is not included
in this Fiscal Note analysis since it 1s the understanding of the Actu-
ary that ITHP is not available to Tier III members generally and i1s not
specifically defined in the propeosed legislation.

In addition, the prcposed legislation wculd not apply the Escalation
available under RSSL Section 510 to ODR benefits for Tier III POLICE
Members. However, such ODR benefits would still be eligible for Cost-of-
Living Adjustments ("COLA"™) under Chapter 125 of the Laws of 2000,
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IMPACT ON ADR BENEFITS PAYABLE: The current eligibility provisions
for ADR benefits for Tier ITI PCLICE Members are based on satisfying
either:

* Being eligible for Social Security Disability retirement benefits
and having become disabled due to an accident sustained in the line of
duty, or

* Being physically or mentally incapacitated as a result of an acci-
dent sustained in the line of duty as determined by the appropriate
administrative authority assigned by PCLICE.

As a conseguence of RSSL Section 507.e, a Tier TITII POLICE Member would
not be eligible for ADR uniess the member waived the benefits of any
statutory presumptions {e.g., certain heart diseases).

Such ADR benefits are calculated using a formula of 50% multiplied by
FAS3 for Original Tier TIIT POLICE Members or FASL for Revised Tier III
POLICE Members less 50% of Primary Social Security disability benefit
(determined under RSSL Section 511) and less 100% of Worker's Compen-
sation benefits {(if any).

Note: It is the understanding of the Actuary that POLICE Members are
net covered by Worker's Compensation.

Under the propesed legislation the eligibility requirements for ADR
benefits for Tier IIT POLICE Members would be revised to be the same as
those provided 1in ACNY Secticns 13-216, 13-252 and 13-254 {(i.e., the
provisions applicable to Tier I and Tier II POLICE Members}.

In addition, it is the understanding of the Actuary that the proposed
legislation, if enacted, would provide Tier TIT POLICE Members the abil-
ity to be eligible for and to utilize the statutory presumptions ({(e.q.,
certain heart diseases) that qualify certain Tier I and Tier II POLICE
Members for ADR,

Under the proposed legislation, i1f enacted, the ADR benefit for Tier
IIT POLICE Members would be revised to equal a retirement allowance
equal to the sum of:

* An actuarial equivalent annuity of accumulated member contributions,
plus

* 75% multiplied by FASI. '

Note: The proposed legislation also states that one component of the
ADR benefit would be the actuarial equivalent annuily of the Increased-
Take~Home-Pay ("ITHP") reserve. This theoretical benefit is not included
in this Flscal Note analysis since it is the understanding of the Actu-
ary that ITHP is not available to Tier III members generally and is not
specifically defined in the proposed legislation.

Also note, it 1is the understanding of the Actuary that the Tier III
POLICE Members impacted by the proposed legislation would not receive
any additional 1/60 of annual earnings after 20 years of service.

In addition, the proposed legislation wculd not apply the Escalation
available under RSSL Secticn 510 to ADR benefits for Tier TIIT POLICE
Members. However, such ADR benefits would still be eligible for Cost-of-
Living Adjustments ("COLA™} under Chapter 125 of the Laws of 2000.

FINANCIAL TIMPACT - CHANGES IN BENEFITS - ACTUARIAL PRESENT VALUES.
Based on the census data and the actuarial assumptions and methods noted
herein, 1f the Effective Date is on or before June 30, 2015, then this
would change the Actuarial Present Value ("APV") of benefits ("APVB"),
APV of member contributions, the Unfunded Actuarial Accrued Liability

("UAAL") and APV cof future employer contributions as of June 30, 2013
for Tier III POLICE Members.
FINANCTIAL, TMPACT - CHANGES IN PROJECTED APV OF FUTURE EMPLOYER

CONTRIBUTIONS AND PROJECTED EMPLOYER CONTRIBUTIONS: For purpcses of this
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Fiscal ©Note, it 1is assumed that the changes in APVB, APV of member
contributions, UAAL and APV of future employer contributions would be
reflected for the first time in the June 30, 2013 actuarial valuation of
PCLICE.

Under the One-Year Tag Methodology ("OYLM"), the first year that
changes in benefits for Tier IITI POLICE Members could impact employer
contributions to POLICE would be Fiscal Year 2015.

In accordance with ACNY Section 13.638.2(k-2), new UARAL attributable
to benefit changes are to be amortized as determined by the Actuary but
generally over the remaining working lifetime of those impacted by the
benefit changes. As of June 30, 2013, the remaining working lifetime of
the Tier IITI POLICE Members is approximately 18 years. Recognizing that
this period will decrease over time as the grocup of Tier III Members
matures, the Actuary would 1likely choose to amortize the new UAAL
attributable teo this proposed legislation over a 15-year period (14
payments under the COYLM Methodology).

The following Table cne presents an estimate of the increases due to
the changes in ODR and ADR provisions for Tier III PCLICE Members in the
APV of future employer contributions and in empleoyer contributions to
POLICE for Fiscal Years 2015 through 20192 that would occur based on the
applicable actuarial assumptions and methods noted herein:

Table 1

Estimated Financial Tmpact on PCLICE
If Certain Revisions are Made to
Provisions for CDR and ADR Benefits
for Tier IITI PCLICE Members*

($ Millions)
Increase in APV of Increase in Employer
Fiscal Year Future Employer Contributions Contributicns
2015 $272.3 $35.7
2016 378.7 47.2
2017 469.6 56.9
2018 552.8 65.5
2019 622.9 72,2

* Based on actuarial assumptions and methods set forth in the Actuarial
Assumptions and Method Section. Also, based on the projection assump-
tions as described herein.

ODR and RDR benefits are not subject to Tier IIT Escalation (RSSL
Section H10}). ,

The estimated increases in employer contributions shown in Table 1 are
based upon the following projection assumptions:

* Level workforce (i,e., new employees are hired to replace those who
leave active status).

* Projected salary increases consistent with those used in projections
presented to the New York <City Office of Management and Budget
("NYCOMB") for use in the January 2015 Financial Plan ("Updated Prelimi-
nary Projections™).

* New entrant salaries consistent with those used in the Updated
Preliminary Projections.
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These "open group” projections include future new entrants introduced
into the census data models to project the future workferces.

As of each future actuarial valuaticn date, the current "closed group”
actuarial assumptions and valuation methodology are used.

Under this methedology onily Plan participants as of each actuarial
valuation date are utilized to determine AFVs, employer costs and
employer contributions.

FINANCIAL IMPACT - EMPLOYER ENTRY AGFE NORMAL COSTS: Employer Entry Age
Normal Costs can provide a useful basis to compare the value of alterna-
tive benefit programs.

For each member who enters POLICE, there is a theoretical net annual
employer cost to be paid for such member while such member remains
actively employed (i.e., the Employer Entry Age Normal Cost (referred tc
hereafter as "EEANC")).

In addition, such EEANC may be expressed as a percentage of salary
earned over a working lifetime and referred to as the Employer Entry Age
Normal Rate (referred to hereafter as "EEANR"}.

Under the proposed legislation and based on the actuarial assumpticons
noted herein, the EEANC and EEANR of Tier III PFOLICE Members would be
greater than the EEANC and EEANR for comparable Tier III POLICE Members
entering at the same attained age and gender under the current POLICE
provisions.

Table 2A shows a summary of the change in EEANC for Original Tier TIIT
POLICE Members for entry ages 25, 30 and 35 determined as 9f the most
recent date of published EEANR calculaticns:

Table 2A

Comparison of Employer Entry Age Normal Rates
Determined as of June 30, 2012*

To Implement Certain ODR and ADR Provisicns for
Original Tier III POLICE Members

Under Proposed Legislaticn
and Under Current Law

EEANR Under Proposed Legislation#**

Entry Age 25 Entry Age 30 Entry Age 35
Retirement
System Male Female Male Female Male Female
POLICE 23.91% 24.74% 25.15% 26.14% 27.27% 28.46%
EEANR Under Current Law
POLICE 20.92% 21.75% 20.73% 21.71% 20.50% 21.63%
Increase in EEANR Due to Proposed Legislation
POLICE 2.99% 2.99% 4.42% 4.43% 6.77% 6.83%

* Based on salaries paid over entire working lifetime. EEANR do not vary
significantly over time, absent benefit and/or actuarial assumption
changes.
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**  EEANR determined under the terms of the revised ODR and ADR benerfit
provisions based on the Actuarial Assumptions and Methods as noted here-
in including changes in assumptions for ADR. ODR and ADR benefits are
not subject to Tier III Escalation {RSSL Section 510).

Table 2B shows a summary of the change in EEANC for Revised Tier III
POLICE Members for entry ages 25, 30 and 35 determined as of the most
recent date of published EEANR calculations:

Table 2B

Comparison of Employer Entry Age Normal Rates
Determined as of June 30, 2012*

To Implement Certain ODR and ADR Provisions for
Revised Tier I1II POLICE Members

Under Proposed Legislation
and Under Current Law

EEANR Under Proposed Legislation**

Entry Age 25 Entry Age 30 Entry Age 35
Retirement
System Male Female Male Female Male Female
POLICE - 23.36% 24.17% 24.68% 25.64% 26.90% 28.07%
EEANR Under Current Law
POLICE 19.91% 20.71% 19.66% 20.59% 19.38% 20,46%
Increase in EEANR Due to Proposed Legislation
POLICE 3.45% 3.46% 5.02% 5.05% 7.52% 7.61%

* Based on salaries paid over entire working lifetime. EEANR do nol vary
significantly over time, absent benefit and/or actuarial assumption
changes.

** EEANR determined under the terms of the revised ODR and ADR benefit
provisions based on the Actuarial Assumpticns and Methods as noted here-
in including changes 1in assumpticons for ADR, CDR and ADR benefits are
not subject to Tier ITIT Escalation (RSSL Section 510},

OTHER COSTS: Not measured in this Fiscal Note are the following:

* The initial, additional administrative costs of POLICE and other New
York City agencies to implement the proposed legislation.

* The potential impact if this propesed legislation were to be
extended to other public safety employees (e.g., firefighters).

* The impact o¢f this propcsed legislation on Qther Postemployment
Benefit ("OPEB")} costs.

CENSUS DATA: The starting census data used for the calculations
presented herein are the census data used in the Updated Preliminary
June 30, 2013 {Lag} actuarial valuation of POLICE used under the QYLM %o
determine the Updated Preliminary Fiscal Year 2015 employer contrib-
utions.

The census data used for the estimates of additional employer contrib-
utions presented herein are based on average salaries of new entrants
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utilized in the Updated Preliminary June 30, 2013 (Lag;) actuarial wvalu-
ations wused fo determine Updated Preliminary Fiscal Year 2015 employer
contributions of POLICE.

The 3,601 Original Tier IITI POLICE Members as cof June 30, 2013 had an
average age of approximately 28, average service of approximately 2.2
years and an average salary of approximately $63,000.

The 1,916 Revised Tier III POLICE Members as of June 30, 2013 had an
average age cf approximately 27, average service of approximately 0.6
years and an average salary of approximately $55,000.

Overall, the 5,517 Tier IITI POLICE Members as of June 30, 2013 had an
average age of approximately 28, average service of approximately 1.7
years, and an average salary of approximately $60,000,

ACTUARIAL, ASSUMPTIONS AND METHODS: The additional employer contrib-
utions presented herein have been calculated based on the actuarial
assumpticns and methods in effect for the June 30, 2013 (Lag) actuarial
valuations used to determine Updated Preliminary Fiscal Year 2015
employer contributions of POLICE and adjusted for revised ADR eligibil-
ity provisions,

The probabilities of accidental disability used for Tier III POLICE
Members 1In the event statutory presumptions were to apply equal those
currently used for Tier I and Tier II PCLICE Members.

The actuarial valuation methodology does not include a calculaticn of
the wvalue of an offset for Workers' Compensation benefits as it is the
understanding of the Actuary that POLICE Members are not covered by such
benefits.

To the extent that the enactment of this proposed legislation would
cause a greater (lesser) number of Tier III POLICE Members to be reclas-
sified from Ordinary Disability to Accidental Disability Retirement, or
to the extent that Tier TIT POLICE Members who would not otherwise ever
choose to apply and then receive an Ordinary Disability Retirement bene-
fit or an Accidental Disability Retirement benefit, then the additional
APVE and employer contributions shown herein would be greater (lesser).

Fmployer contributions under current methodology have been estimated
assuming the additional APVB would be financed through future normal
contributions including an amortization of tLhe new UAAL attributable to
this proposed legislation over a l5-year period (14 payments under the
OYLM Methodology) .

New entrants into Tier III POLICE Members were projected to replace
the POLICE members expected to leave the active population to maintain a
steady-state population.

The following Table 3 presents the total number of active employees of
POLICE wused in the preojections, assuming z level work force, and the
cumulative number (i.e., net of withdrawals) of Revised Tier III Members
as of each June 30 from 2013 through 2017,

Table 3
Surviving Actives from Census on June 30, 2013
and
Cumulative New Revised Tier III POLICE Members from 2013
Used in the Projections*

Original Revised
June 30 Tier I&IT Tier IIT Tier IIT Total
2013 29,258 3,601 1,916 34,775
2014 26,784 3,500 4,491 34,775

2015 24,565 3,406 6,804 34,775
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2016 22,571 ‘ 3,314 8,890 34,775
2017 20,937 3,225 10,613 34,775
* Total active members included in the projections assume a level

work force based on the June 30, 2013 (Lag) actuarial valuation census
data. Assumes presumptions apply to Tier III POLICE members.

Fer purposes of estimating the impact of the Tier III Escalation for
retired Tier III POLICE Members, consistent with an underlying Consumer
Price Inflation ("CPI") assumption of 2,5% per year, Tier TIIT Escalation
of 2.5% per year has been assumed.

This compares with the current Chapter 125 of the Laws of 2000 COLA
assumptiocn of 1.5% per year (i.e., 50% of CPI adjusted to recognize 1.0%
minimum and 3.0% maximum)} on the first $18,000 of benefit.

For Variable Supplements Fund ("VSF") benefits, it has been assumed
that retrcactive lump sum payments of VSF ("DROP payments”} would be
payable from the completion of 20 years of service. .

ECONOMIC VALUES CF BENEFITS: The actuarial assumptions used to deter-
mine the financial impact of the prcposed legislation discussed in this
Fiscal Note are those appropriate for budgetary models and determining
annual employer contributions to POLICE.

However, the ecconomic assumptions {current and proposed) that are used
for determining employer contributions deo not develep risk-adjusted,
econcmic values of benefits. Such risk-adjusted, economic values of
benefits would likely differ significantly from those developed by the
budgetary models.

STATEMENT OF ACTUARIAL OPINION: I, Rcbert C. North, Jr., am the Acting
Chief Actuary for the New York City Retirement Systems. I am a Fellow of
the Scciety of Actuaries and a Member of the Bmerican Academy of Actuar-
ies. I meet the Qualification Standards of the American Academy of Actu-
aries to render the actuarial cpinion ceontained herein.

FISCAL NOTE IDENTIFICATION: This estimate is intended for use only
during the 2015 Legislative Session. It is Fiscal Note 2015-02, dated
January 30, 2015 prepared by the Acting Chief Actuary of the New York
City Retirement Systems.

¥FISCAL NOTE.-- Pursuant to Legislative Law, Section 50:

In response to your request received by the Office of the Actuary
{("OA™) on January 15, 2015, enclosed is a Fiscal Note presenting the
estimated financial impact if propeosed legislaticon similar to
A9975/87736 which was introduced during the 2014 Legislative Session is
enacted into law during the 2015 Legislative Session.

Background - Design of Proposed lLegislation

In general, the OA believes that proposed legislation should:

* Be technically accurate,

* Be clear in its intent,

* Be administrable, and

* Meet desired policy objectives.

While the OA cannot provide any legal analysis, the OA has done a
review of the proposed legislation and has some concerns. These concerns
that follow represent the best understanding of the Actuary and starff of
the OA and should not be considered legal interpretations. All of these
concerns and suggestions should be reviewed by Counsel.

Unless otherwise noted, for purposes of this letter the term Tier TIIT
FIRE Members refers to members of the New York Fire Department Pension
Fund ({("FIRE") who have a date of membership on or after April 1, 2012
and the cne Tier ITIT menber of FIRE who has a date of membership on or
after July 1, 2009 and pricr to April 1, 2012.
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Concerns with Proposed Legislation with Respect to Ordinary Disabili-
ty Retirement ("ODR") and Accidental Disability Retirement {"ADR")

*  Benefits Compared to Tier IT: The proposed legislation, if enacted,
would revise the ODR and ADR benefit formulas for Tier III FIRE Members.

It appears that the propesed Tier III ODR benefit formula is intended
to be the same as the ODR benefit available to Tier II FIRE Members
{i.e., 1/40 of Final Average Salary ("FAS") multiplied by the vyears of
service, but not less than (1) cne-half of FAS if the years of service
are 10 or more or (2) one-third of FAS if the years of service are less
than 10} where the FAS for Tier TIIT FIRE Members would be based on a
one—-year FAS, the same as for Tier IT.

Similarly, it also appears that the proposed ADR benefit formula for
Tier IIT FIRE Members 1is intended to be the same as the ADR benefit
available to Tier II FIRE Members {i.e., 75% of Final Average Salary
("FAS™)), where the FAS for Tier ITIT FIRE Members would be based on a
one-year FAS, the same as for Tier II.

Note: Tier II FIRE Members are also entitled to an additional 1/60 of
total earnings after their 20th anniversary. Given the proposed statuto-
ry references it is the understanding of the Actuary that the Tier IIT
FIRE Members impacted by the proposed legislation would not receive this
additional 1/60 of total earnings after 20 years of service.

FIRE Tier II ODR and ADR benefits are subject to Cost-of-Living
Adjustments ("COLA") under Chapter 125 of the Laws of 2000 on the first
$18,000 of benefit after five years of Disability Retirement.

Given the proposed statutory references, it is the understanding of
the Actuary that the proposed CGDR and ADR benefits for Tier IITI FIRE
Members would be entitled to the COLA described in the preceding para-
graph, but would NOT be subject to an annual Tier IIT Escalation
increase on the full benefit immediately from the date of Disability
Retirement.

* Reference to ITHP: The proposed legislation, in defining the revised
ODR and ADR benefits, uses the term Increased-Take-Home-Pay ("ITHP"}.

ITHE 1is & special benefit provided to Tier T and Tier II members and
is not defined for Tier TIT members.

Given the history that no Tier III Members have ever received ITHP
benefits, the Actuary has assumed that if the propcsed legislation were
enacted, Tier TIIT FIRE Members would not be entitled to ITHP,

* Annuitization of Member Contributicns: The propocsed legislation
would include in the ODR and ADR benefit formulas for Tier IITI FIRE
Members, a benefit in the form of an annuity equal tc¢ the actuarial
equivalent of the accumulated Tier IIT member contributions at retire-
ment,

Annuitized benefits based directly on member contributions are awvail-
able to Tier II FIRE Members. However, it is the understanding of the
Actuary that no current Tier IIT Member has any benefit which is defined
as an annuitization of accumulated member contributions.

* General Plan Design: From an administrative and design viewpoint,
the Actuary weculd suggest that consideration be given to incorporating
enhanced CDR and ADR benefit eligibilities and benefit formulas within
Retirement and Sccial Security Law ("RSSL"} Article 14, using only Arti-
cle 14 terminology and structure to achieve the desired ODR and ADR
benefit eligibilities and benefit levels.

* Name: The official name of the Pension Fund is the New York Fire
Department Fension Fund.

* Presumptive Conditions for ADR
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It is the understanding of the Actuary that the proposed legislation,
if enacted, would provide Tier III FIRE Members the ability to be eligi-
ble for and to utilize the presumptive conditions that qualify for ADR
that are available to Tier I and Tier II FIRE Members.

The reasoning behind this understanding is that in the proposed legis-—
lation eligibility conditions for Tier III FIRE members for ODR would be
determined pursuant to the Administrative Code of the City of New York
{"ACNY") Sections 13-316, 13-352 and 13-357 {i.e., those that apply to
Tier T and Tier TII FIRE Members}, notwithstanding anything to the
contrary.

Similarly, in the proposed 1legislation, eligibility ccnditions for
Tier III FIRE Members for ADR would be determined pursuant to the ACNY
Sections 13-316, 13-353 and 13-357 (i.e., those that apply to Tier I and
Tier IT FIRE Members), notwithstanding anything tc the contrary.

It is the understanding of the Actuary that in the proposed legis-
lation, eligibility for ODR and ADR would not be pursuant to RSSL
Section 507.e. RSSL Section 507.e provides that a member shall not be
eligible for ODR or ADR unless the member waives the benefits of any
statutory presumptions. Accordingly, it 1s the understanding co¢f the
Actuary that since under the proposed legislation RSSL Section 507.e
would no longer apply to Tier IIT FIRE Members, Tier III FIRE Members
would not be required to waive RSSL Section 507.e in order to be eligi-
ble for ODR or ADR benefits. Consequently, the statutory presumptions
would apply since they have not been waived.

In accordance with the above reascning, since current Tier III FIRE
Members are reqguired to waive the presumptions pursuant to RSSL Section
507.e, 1t is the understanding of the Actuary that Tier ITIT FIRE Members
are currently not entitled to presumptive conditions for ADR.

* Consistency Bmongst Uniformed Groups

This proposed leglslation would cover members of FIRE but not members
of the New York City Police Pension Fund ({"POLICE") or any other
uniformed groups. Given the historical consistency in benefits amongst
certain uniformed groups, this proposed legislation would likely lead to
demands for similar legislation for at least some other uniformed

groups.
PROVISTONS OF PROPOSED LEGISLATION: This proposed legislation would
amend Retirement and Social Security Law ("RSSL"} Sections 506, 507,

510, 511 and 512 and amend Administrative Code of the City of New York
{"ACNY") Section 13-357 to change, for members of the New York Fire
Department Pension Fund {"FIRE") subject to Article 14 c¢f the RSSL, the
eligibility for and the calculation of Ordinary Disability Retirement
("CDR"} benefits and Accidental Disability Retirement ("ADR") benefits.

Unless otherwise noted, for purposes c¢f this Fiscal Note the term Tier
ITT FIRE members refers to members of the New York Fire Department
Pension Fund ("FIRE"™) who have a date of membership on or after July 1,
2009. MNote: Although referred to herein as Tier IIT members, it should
be noted that members who join FIRE on or after April 1, 2012 are often
referred tc¢ as Tier VI members or Revised Tier ITI members. Also Note:
There is only one Tier III member c¢f FIRE who has a date of membership
on or after July 1, 2009 and prior to April 1, 2012,

The Effective Date of the proposed legislation weould be the 60th day -
after the date of enactment.

IMPACT ON ODR BENEFITS PAYABLE: The current eligibility prcvisicons for
ODR benefits for Tier III FIRE Members are based on:

* Completing five or more years of service, and
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* Becoming eligible for Primary Social Security Disability retirement
benefits,

Such ODR benefits are egqual tc the greater of:

* 33 1/3% of Five-Year Final Average Salary ("FAS"}, or

* 2% of FAS multiplied by years of credited service (not in excess of
22 years),

* Reduced by 0% of the Primary Social Security Disability benefits
(determined under RSSL Section 511), and

* Reduced by 100% of Workers' Compensation benefits (if any).

It 1s the wunderstanding of the Actuary that FIRE Members are not
covered by Workers' Compensaticn.

Under the proposed legislation the eligibility requirements for ODR
benefits for Tier III FIRE Members would be revised to be the same as
those provided in ACNY Sections 13-316, 13-352 and 13-357 {i.e., the
provisions applicable to Tier I and Tier II FIRE members).

In particular, completing five or more years of service would not be
required in order to be eligible for ODR benefits. In other words, there
would not be any requirement for any minimum length of service to be
completed in order to be eligible for ODR benefits.

Under the proposed legislation, if enacted, the ODR benefit for Tier
III FIRE Members would be an allowance ccnsisting of:

* An actuarial equivalent annuity of accumulated member contributions,

plus
* A pension, which together with the annuity, equal to 1/40 of One-
Year Final Average Salary ({"FAS1"™) multiplied by years of credited

service, but not less than:

** 1/2 of FAS1, if years of credited service are greater than or egqual
to 10 years, or

** 1/3 of FAS1, if years of credited service are less than 10 years.

Note: The proposed legislation also states that one component of the
ODR  benefit would be the actuarial equivalent annuity of an Increased-
Take—-Home—-Pay ("ITHP") reserve. Thilis thecretical benefit is not included
in this Fiscal Note analysis since it is the understanding of the Actu-
ary that ITHP is not available to Tier III members gensrally and is not
specifically defined in the propcsed legislation.

In addition, the proposed legislation would not apply the Escalaticn
available under RSSL Section 510 to ODR benefits for Tier III FIRE
Members. However, such ODR benefits would still be eligible for Cost-of-
Living Adjustments ("COLA") under Chapter 125 of the Laws of 2000.

IMPACT ON ADR BENEFITS PAYABLE: The current eligibility provisions for
ADR benefits for Tier ITIT FIRE Members are based on satisfying either:

* Being eligible for Social Security Disability retirement benefits
and having become disabled due to an accident sustained in the line of
duty, or

* Being physically oxr mentally incapacitated as a result of an acci-
dent sustained in the line of duty as determined by the appropriate
administrative authority assigned by FIRE.

As a consequence of RSSL Section 507.e, a Tier I1III FIRE Member would
not be eligible for ADR unless the member waived the benefits of any
statutory presumptions (e.g., certain heart diseases}.

Such ADR benefits are calculated using a formula of 50% multiplied by
FAS 1less 50% of Primary Social Security disability benefit {determined
under RSSL Section 511) and less 100% of Workers' Compensatlion benefits
{if any}.

Note: It is the understanding of the Actuary that FIRE Members are not
covered by Workers' Compensation.
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Under the proposed legislation the eligibility requirements for ADR
benefits for Tier III FIRE Members would be revised to be the same as
those provided in ACNY Sections 13-316, 13-353 and 13-357 (i.e., the
provisions applicable to Tier I and Tier II FIRE Members).

In addition, it is the understanding of the Actuary that the proposed
legislation, if enacted, would provide that Tier III FIRE Members cculd
be eligible for and utilize the statutory presumptions (e.g., certain
heart diseases) that gualify certain Tier I and Tier II Fire Members for
ADR.

Under the proposed legislation, 1f enacted, the ADR benefit for Tier
III FIRE Members would be revised to equal a retirement allowance equal
to the sum of:

* An actuarial eguivalent annuity of accumulated member contributions,
plus

* 75% multiplied by FASL.

Note: The propesed legislation also states that one component of the
ADR Dbenefit would be the actuarial equivalent annuity of an Increased-
Take~Home-Pay ("ITHP") reserve. This thecretical benefit is not included
in this PFiscal Note analysis since it is the understanding of the Actu-
ary that ITHP is not available to Tier III members generally and 1s not
specifically defined in the proposed legislation.

Also note, it is the understanding of the Actuary that the Tier ITIT
FIRE Members impacted by the proposed legislation would not receive any
additional 1/60 of annual earnings after 20 years of service.

In additicn, the proposed legislation would not apply the Escalation
available under RSSL Section 510 to¢ ADR benefits for Tier III FIRE
Members. However, such ADR benefits would still be eligible for Cost-of-
Living Adjustments {"COLA") under Chapter 125 of the Laws of 2000.

FINANCTAL IMPACT - CHANGES IN BENEFITS - ACTUARIAL PRESENT VALUES.
Based on the census data and the actuarial assumptions and methods noted
herein, 1f the Effective Date is on or before June 30, 2015, then this
would change the Actuarial Present Value ("APV"} of benefits ("APVB"),
APV of member contributions, the Unfunded Actuarial Accrued Liability
("UAAL") and APV of future employer contributions as of June 30, 2013
for Tier III FIRE Members.

FINANCIAL IMPACT -~ CHANGES 1IN PROJECTED APV OF FUTURE EMPLOYER
CONTRIBUTIONS AND PROJECTED EMPLOYER CONTRIRUTIONS: For purpcses of this
Fiscal Note, it is assumed that the c¢hanges 1in APVB, APV of member
contributions, UAAL and APV of future employer contributions would be
reflected for the first time in the June 30, 2013 actuarial wvaluation of
FIRE.

Under the One-Year Lag Methodology {"OYLM"}, +the first vyear that
changes 1in benefits for Tier IIT FIRE Members could impact employer
contributions to FIRE would be Fiscal Year 2015.

In accordance with ACNY Section 13.638.2(k-2), new UBAL attributable
to Dbenefit changes are to be amortized as determined by the Actuary but
generally over the remaining working lifetime of those impacted by the
benefit changes. As of June 30, 2013, the remaining working lifetime of
the Tier III FIRE Members is approximately 24 vyears. Recognizing that
this period will descrease over time as the group of Tier TIT Members
matures, the Actuary would likely choose to amortize the new UAAL
attributable to this proposed legislation over a 15-year to 20-year
period (between 14 and 19 payments under the OYLM Methcdology). However,
since virtually all of the Tier III FIRE members that would be impacted
by the benefit changes are new entrants, the resulting URAL would be de
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minimis and therefore the amortization period used for the UARL has very
little impact on the final resulis.

The following Table 1 presents an estimate of the increases due to the
changes 1in ODR and BDR provisions for Tier III FIRE Members in the APV
of future employer contributions and in employer contributicons to FIRE
for Fiscal Years 2015 through 2019 that would occur based on the appli-
cable actuarial assumptions and methods noted herein:

Table 1
Estimated Financial Impact cn FIRE
If Certain Revisions are Made to
Provisions for ODR and ADR Benefits
for Tier IIT FIRE Members*

{$ Millions)
Increase in APV of Increase in Employer
Fiscal Year Future Employer Contributions Contributions
2015 $15.7 51.9
2016 67.7 8.0
2017 119.¢ i3.4
2018 172.7 18.3
2019 227.0 23.0

* Based on actuarial assumptions and methods set forth in the Actuarial
Assumptions and Method secticon. Also, based on the projection assumptions
as described herein.

OCR and ADR benefits are not subject to Tier III Escalation (R3SL
Section 510).

The estimated increases in employer contributions shown in Table 1 are
based upon the following projection assumptions:

* TLevel workforce (i.e., new employees are hired to replace those who
leave active status}.

* Projected salary increases consistent with those used in preojections
presented to the New York City Office of Management and Budget
{"NYCOMB") for nuse in the January 2015 Financial Plan ("Preliminary
Projections™).

* New entrant salaries consistent with those wused 1in the Updated
Preliminary Prcjecticns.

These Mopen group" projections include future new entrants introduced
inte the census data models to project the future workforces.

As of each future actuarial wvaluation date, the current "closed group”
actuarial assumptions and wvaluation methcdolcegy are used.

Uncder this methcdology only Plan participants as of each actuarial
valuation date are utilized to determine BAPVs, employer costs and
employer contributions.

FINANCTATL, TMPACT - EMPLOYER ENTRY AGE NORMAL COSTS: Employer Entry BRge
Nermal Ceosts can provide a useful basis te compare the value of alterna-
tive benefit programs.

For each member who enters FIRE, there is a theoretical net anmial
enpleyer cost to be paid for such member while such member remains
actively employed {i.e., the Employer Entry Age Normal Cost ("EERNC"}).

In addition, such EEANC may be expressed as a percentage of salary
earned over a working lifetime and referred to as the Employer Entry Age
Normal Rate {("EEANR").
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Under the proposed legislation and based on the actuarial assumptions
noted herein, the EEANC and EEANR of Tier III Fire Members would be
greater than the EFANC and EEANR for comparable Tier III FIRE Members
entering at the same attained age and gender under the current FIRE
provisions.

Table 2 shows a summary of the change in EEANR for Tier III FIRE
Members who have a date of membership on or after April 1, 2012 for
entry ages 25, 30 and 35 with a starting salary of $45,000, determined
as of the most recent date of published EEANR calculations:

Table 2
Comparison of Employer Entry Age Normal Rates
Determined as of June 30, 2012%*

To Implement Certain ODR and ADR Provisions for
Tier IITI FIRE Members with a Membership Date on or After April 1, 2012

Under Proposed Legislation
and

Under Current Law

EEANR Under Proposed Legislation**

Entry Age 25 Entry Age 30 Entry Age 35

Retirement

System Male Female Male Female Male Female
FIRE 21.92% 22.50% 27.31% 28.01% 34.55% 35.31%

EEANR Under Current Law
FIRE 15.94% 16.51% 18.959% 19.68% 21.78% 22.51%
Increase In EEANR Due to Proposed Legislation

FIRE 5.98% 5.99% 8.32% 8.33% 12.77% 12.80%

* Based on salaries paid over entire working lifetime. EEANR do not wvary
significantly over time, absent benefit and/or actuarial assumption
changes.

** FEANR determined under the terms c¢f the revised ODR and ADR benefit
provisions based on the Actuarial Assumptions and Methods as noted herein
including changes in assumptions for ADR, ODR and ADR benefits are
not subject te Tier TIT Escalation (RSSL Section 510).

OTHER COSTS: Not measured in this Fiscal Note are the following:

* The initial, additional administrative costs of FIRE and other New
York City agencies to implement the proposed legislation.

* The potential impact if this proposed 1legislation were to be
extended to other public safety employees.

* The impact of this propcsed legislation on Other Postemployment
Benefit ("OPEB") costs.

CENSUS DATA: The starting census data use for the calculations
presented herein are the census data used in the Updated Preliminary
June 30, 2013 (Lag) actuarial wvaluation of FIRE used to determine the
Updated Preliminary Fiscal Year 2015 employer centributions.

The census data used for the estimates of additional employer contrib-
utions presented herein are based on average salaries of new entrants
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utilized in the Updated Preliminary June 30, 2013 (Lag} actuarial wvalu-
ations used to determine Updated Preliminary Fiscal Year 2015 employer
contributions of FIRE.

The 169 Tier III FIRE Members as of June 30, 2C13 (including the one
Tier III member who has a date of membership prior to April 1, 2012) had
an average age of approximately 27, average service of approximately 0.5
years and an average salary of approximately $48,200,

ACTUARIAL ASSUMPTIONS AND METHODS: The additional employer contrib-
utions presented herein have been calculated based on the actuarial
assumpticns and methods in effect for the June 30, 2013 (Lag) actuarial
valuations used to determine Updated Preliminary Fiscal Year 2015
employer contributions of FIRE and adjusted for revised ADR eligibility
provisions.

The ©probabilities of accidental disability used for Tier III FIRE
Members in the event statutory presumptions were to apply equal those
currently used for Tier I and Tier II FIRE Members.

The actuarial valuation methodology does not include a calculation of
the value of an offset for Workers' Compensaticon benefits as it 1is the
understanding of the Actuary that FIRE members are not covered by such
benefits.

To the extent that the enactment of this proposed legislation would
cause a greater (lesser) number of Tier ITT FIRE Members to be reclassi-
fied from Ordinary Disability to Accidental Disability Retirement, or to
the extent +that Tier III FIRE Members who would not otherwise ever
choose to apply and then receive an Ordinary Disability Retirement bene-
fit cor an Accidental Disability Retirement benefit, then the additional
APVB and employer contributions shown herein would be greater {lesser).

Employer contributicons under current methodology have been estimated
assuming the additional APVB would be financed through future normal
contributiocns including an amortization of the new UAAL attributable to
this proposed legislation over a 15-year period {14 payments under the
OYLM Methodology) .

New entrants inte Tier IIT FIRE Members were projected to replace the
FIRE members expected to leave the active population to maintain a
steady-state population.

The following Table 3 presents the total number of active emplovyees of
FIRE used in the projections, assuming a level work force, and the cumu-
lative number {i.e., net of withdrawals) of Tier III Members as of each
June 30 frem 2013 through 2017.

Table 3
Surviving Actives from Census on June 30, 2013
and
Cumulative New Tier III FIRE Members from 2013
Used in the Projections*

June 30 Tier T & IT Tier III Total
2013 10,013 169 10,182
2014 9,486 696 10,182
2015 8, 988 1,184 10,182
2016 8,509 1,673 10,182

2017 8,055 2,127 10,182
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* Total active members included in the projections assume a level work
force based on the June 30, 2013 {Lag) actuarial valuation census data.
Assumes presunptions apply to Tier TIIT FIRE members.

For purposes of estimating the impact of the Tier III Escalation for
retired Tier III FIRE Members, consistent with an underlying Consumer
Price Inflation {"CPI"} assumption of 2.5% per year, Tier ITI Escalation
of 2.5% per year has been assumed.

This compares with the current Chapter 125 of the Laws of 2000 COLA
assumption of 1.5% per year (i.e., 50% of CPI adjusted to reccgnize 1.0%
minimum and 3.0% maximum} on the first $18,000 of benefit.

For Variable Supplements Fund ("VSF") benefits, it has been assumed
that retroactive lump sum payments of VSF {("DROP payments"} would be
payable from the completion of 20 years of service.

ECONCMIC VALUES OF BENEFITS: The actuarial assumptions used to deter-
mine the financial impact cf the proposed legislation discussed in this
Fiscal Note are those appropriate for budgetary models and determining
annual employer contributions to FIRE.

However, the economic assumptions {current and preoposed) that are used
for determining employer contributicns do not develeop risk-adjusted,
eccnomic values of benefits. Such risk-adjusted, economic values of
benefits would likely differ significantly from those developed be the
budgetary mocdels.

STATEMENT OF ACTUARTAL OPINION: I, Robert C. North Jr., am the Acting
Chief Actuary for the New York City Retirement Systems. I am a Fellow of
the Society of Actuaries and a Member of the American Academy of Actuar-
ies. I meet the Qualification Standards of the American Academy of Actu-
aries to render the actuarial opinion contained herein.

FISCAL NOTE IDENTIFICATION: This estimate is intended for use only
during the 2015 Legislative Session, It is Fiscal Note 2015-03, dated
January 20, 2015 prepared by the Acting Chief Actuary of the New York
Fire Department Pensicn Fund.

FISCAL NOTE.--Pursuant to Leglslative Law, Section 50:

Background - Design of Proposed Legislation

In general, the OA believes that proposed legislation should:

* Be technically accurate,

* Be clear in its intent,

* Be administrable, and

* Meet desired policy objectives.

While the OA cannot provide any legal analysis, the OA has done a
review of the proposed legislation and has some concerns. These concerns
that follow represent the best understanding of the Actuary and staff of
the OA and should not be considered legal interpretations. All of these
concerns and suggestions should be reviewed by Counsel.

Unless otherwise noted, for purposes ¢f this letter the term Tier III
FIRE Members refers to members of the New York Fire Department Pension
Fund ("FIRE”"™) who have a date of membership on or after April 1, 2012
and the one Tier IIT member of FIRE who has a date of membership on or
after July 1, 2009 and pricr to April 1, 2012,

Concerns with Proposed Legislation with Respect to Ordinary Disability
Retirement ("ODRY)} and Accidental Disability Retirement ("ADR")

* Benefits Compared to Tier II: The proposed legislation, if enacted,
would revise the ODR and ADR benefit formulas for Tier IIT FIRE Members.

It appears that the proposed Tier IIT ODR benefit formula is intended
to be the same as the ODR benefit available to Tier II FIRE Members
(i.e., 1/40 of Final Average Salary ("FAS") multiplied by the years of
service, but not less than (1) one-half of FAS if the years of service
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are 10 or mcre or (2) one-third of FAS if the years of service are less
than 10) where the FAS for Tier ITIT FIRE Members would be based on a
ocne-year FAS, the same as for Tier IT.

Similarly, it also appears that the proposed ADR benefit formula for
Tier TIT FIRE Members is intended to be the same as the ADR benefit
available to Tier II FIRE Members (i.e., 75% of Final Average Salary
{"FAS")}, where the FAS for Tier III FIRE Members would be based on a
one-year FAS, the same as for Tier II.

Note: Tier II FIRE Members are also entitled to an additional 1/60 of
total earnings after their 20th anniversary. Given the proposed statuto-
ry references i1t is the understanding of the Actuary that the Tier III
FIRE Members impacted by the proposed legislation would not receive this
additional 1/60 of total earnings after 20 vyears of service.

FIRE Tier II ODR and ADR benefits are subject to Cost-of-Living
Adjustments ("COLA"} under Chapter 125 ¢f the Laws of Z000 on the Zfirst
$18,000 of benefit after five years of Disability Retirement.

Given the proposed statutory references, it is the understanding of
the Actuary that the proposed ODR and ADR benefits for Tier III FIRE
Members would be entitled to the COLA described in the preceding para-
graph, but would NOT be subject to an annual Tler III Escalaticon
increase on the full benefit immediately from the date of Disability
Retirement.

* Reference to ITHP: The proposed legislation, in defining the revised
ODR and ADR benefiits, uses the term Increased-Take-Home-Pay ("ITHP").

ITHP is & special benefit provided te Tier T and Tier II members and
is not defined for Tier III members.

Given the history that no Tier IIT Members have ever received ITHP
benefits, the Actuary has assumed that if the proposed legislation were
enacted, Tier III FIRE Members would not be entitled to ITHP.

*  Annuitization of Member Contributicns: The proposed legislation
would include in the ODR and ADR benefit formulas for Tier III FIRE
Members, a benefit in the feorm of an annuity equal to the actuarial
equivalent of the accumulated Tier ITTI member contributions at retire-
ment.

Annuitized benefits based directly on member contributions are avail-
able to Tier II FIRE Members. However, it is the understanding of the
Actuary that no current Tier ITT Member has any benefit which is defined
as an annuitization of accumulated member ccntributions.

* General Plan Design: From an administrative and design viewpoint,
the Actuary would suggest that consideration be given to 1incorporating
enhanced ODR and ADR benefit eligibilities and bhenefit formulas within
Retirement and Sccial Security Law {"RSSL") Article 14, using only Arti-
cle 14 terminclogy and structure to achieve the desired OCDR and ADR
benefit eligibilities and benefit levels.

* Name: The official name of the Pensicn Fund is the New York Fire
Department Pension Fund.

* Presumptive Conditions for ADR

It is the understanding of the Actuary that the proposed legislation,
if enacted, would provide Tier ITIT FIRE Members the ability to be eligi-
ble for and to utilize the presumptive conditions that qualify for ADR
that are available to Tier I and Tier II FIRE Members.

The reasoning behind this understanding is that in the proposed legis-
lation, eligibility conditions for Tier ITIT FIRE members for ODR would
be determined pursuant to the Administrative Code of the City of New
York {"ACNY") Sections 13-316, 13-352 and 13-357 (i.e., those that apply
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to Tier I and Tier II FIRE Members), notwithstanding anything to the
contrary.

Similarly, in the proposed Jlegislation, eligibility conditions for
Tier IIT FIRE Members for ADR would be determined pursuant to the Admin-
istrative Code of the City of New York ("ACNY") Sections 13-316, 13-353
and 13-357 (i.e., those that apply to Tier T and Tier II FIRE Members),
notwithstanding anything tc the contrary.

It is the understanding of the Actuary that 1in the proposed legis-
lation, eligibility for ODR and ADR would not be pursuant to RSSL
Section 507.e. RSSL Section 507.e provides that a member shall not be
eligible for CDR or ADR unless the member waives the benefits of any
statutory presumptions. Accordingly, it is the understanding of the
BActuary that since under the proposed legislation RSSL Section 507.e
would no longer apply to Tier III FIRE Members, Tier III FIRE Members
would not be required to waive RSSL Section 507.e in order to be eligi-
ble for ODR or ADR benefits. Consequently, the statutory presumptions
would apply since they have not been waived.

In accordance with the above reasocning, since current Tier III FIRE
Members are required to waive the presumptions pursuant tc RSSL Section
507.e, it is the understanding of the Actuary that Tier TII FIRE Members
are currently not entitled to presumptive conditions for ADR,

* Consistency BAmongst Uniformed Groups

This proposed legislation would cover members of FIRE but not members
of the New York City Police Pensicn Fund ("POLICE"} or any other
uniformed greoups. Given the historical consistency in benefits amongst
certain uniformed groups, this proposed legislation would likely lead to
demands for similar legislation for at least some other uniformed

groups.
FISCAL NOTE: PROVISIONS OF PRCPOSED LEGISLATION: This proposed legis-
lation would amend Retirement and Social Security Law {"RSSL") Sections

506, 507, 510, 511 and 512 and amend Administrative Code of the City of
New York ("ACNY") Section 13-357 to change, for members of the New York
Fire Department Pension Fund ("FIRE") subject to Article 14 of the RSSL,
the eligibility for and the calculation of Ordinary Disability Retire-
ment {"ODR") benefits and Accidental Disability Retirement ("ADR") bene-
fits.

The proposed legislation would also amend ACNY Section 13-353.1 and
General Municipal Law ("GML") Sections 207-k, 207-kk, 207-p and 207-g to
change the eligibility requirements for Medical Cfficers of FIRE to
utilize the statutory presumpticns that qualify FIRE members for ADR.

Unless otherwise noted, for purposes of this Fiscal Note the term Tier
I1I1I FIRE members refers to members of the New York Fire Department
Pension Fund ("FIRE"™) whe have a date of membership on or after July 1,
2009. Note: Although referred to herein as Tier TIII members, it should
be noted that members who join FIRE on or after April 1, 2012 are often
referred to as Tier VI members or Revised Tier IIT members. Alsc Note:
There 1is only cone Tier ITII member of FIRE who has a date of membership
on or after July 1, 2009 and priecr to April 1, 2012.

The Effective Date of the propesed legislation would be the 60th day
after the date of enactment.

IMPACT ON ODR BENEFITS PAYABLE: The current eligibility provisicns for
ODR benefits for Tier III FIRE Members are based on:

* Completing five or more years of service, and

* Becoming eligible for Primary Scocial Security Disability retirement
benefits.

Such ODR benefits are equal to the greater of:
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* 33 1/3% of Five-Year Final Average Salary ("FAS"), or

* 2% of FAS multiplied by years of credited service (not in excess of
22 years},

* Reduced by 50% of the Primary Scocial Security Disability benefits
{determined under RSSL Section 511), and

* Reduced by 100% of Workers' Compensation benefits {if any).

It 4is the understanding of the Actuary that FIRE Members are not
covered by Workers' Compensation.

Under the proposed Ilegislation the eligibility requirements for ODR
benefits for Tier III FIRE Members would be revised tc be the same as
those provided in ACNY Sections 13-316, 13-352 and 13-357 {i.e., the
provisions applicable to Tier T and Tier IT FIRE members).

In particular, completing five or more years of service would not be
required in crder to be eligible for ODR benefits. In other words, there
would not any requirement for any minimum length of service to be
completed in corder to be eligible for CDR benefits.

Under the proposed legislation, if enacted, the ODR benefit for Tier
IIT FIRE Members would be an allowance consisting of:

* An actuarial equivalent annuity of accumulated member contributions,

plus
* A pension, which together with the annuity, equal to 1/40 of One-
Year Final Average Salary ("FAS1") multiplied by years of credited

service, but not less than:

= * 1/2 of FAS1, if years of credited service are greater than or
equal to 10 years, or

* * 1/3 of FAS1, if years of credited service are less than 10 vears.

Note: The proposed legislation also states that one component of the
OCDR benefit would be the actuarial equivalent annuity of an Increased-
Take-Home—~Pay ("ITHP") reserve. This theoretical benefit is not included
in this Fiscal Note analysis since it 1s the understanding of the Actu-
ary that ITHP is not available to Tier IIT members generally and is not
specifically defined in the proposed legislaticn.

In addition, the proposed legislation would not apply the Fscalation
available under RSSL Section 510 to ODR benefits for Tier TIII FIRE
Members. However, such ODR benefits would still be eligible for Cost-of-
Living Adjustments ("COLA") under Chapter 125 of the Laws of 2000,

IMPACT ON ADR BENEFITS PAYABLE: The current eligibility provisions for
ADR benefits for Tier III FIRE Members are based on satisfying either:

* Being eligible for Social Security Disability retirement benefits
and having become disabled due to an accident sustained in the line of
duty, or

*  Belng physically or mentally incapacitated as a result of an acci-
dent sustained in the 1ine of duty as determined by the appropriate
administrative authority assigned by FIRE.

As a consequence of RSSL Section 507.e, a Tier ILII FIRE Member would
not be eligible for ADR unless the member waived the benefits of any
statutory presumptions (e.g., certain heart diseases).

Such ADR benefits are calculated using a formula of 50% multiplied by
FAS less 50% of Primary Social Security disability benefit (determined
under RSSL Section 511} and less 100% of Workers' Compensation benefits
(i1f any).

Note: It is the understanding of the Actuary that FIRE Members are not
covered by Workers' Compensation.

Under the proposed legislaticn the eligibility requirements for ADR
benefits for Tier TIT FIRE Members would be revised to be the same as
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those provided in ACNY Sections 13-316, 13-353 and 13-357 (i.e., the
provisions applicable to Tier I and Tier ITI FIRE Members).

In addition, 1t is the understanding of the Actuary that the proposed
legislation, if enacted, would provide that Tier III FIRE Members could
be eligible for and utilize the statutory presumptions {(e.g., certain
heart diseases) that qualify certain Tier T and Tier IT FIRE Members for
ADR.

The current eligibility to utilize the statutcry presumptions requires
that the member must have successfully passed a physical examination for
entry into public service which failed to disclose evidence of the qual-
ifying condition or impairment of health that fcrmed the basis Zfor the
disability.

Under the proposed legislation, Medical Officers may satisfy the
eligibility to utilize the statutory presumptions provided the Medical
Officer authorized release of all relevant medical records, and there is
no evidence of the qualifying condition or impairment that fermed the
basis for the disability in such medical records unless the contrary is
proved by competent evidence.

Under the proposed legislation, if enacted, the ADR benefit for Tier
ITT FIRE Members would be revised to equal a retirement allcwance equal
te the sum of:

* An actuarial equivalent annuity of accumulated member contributicns,
plus

* 75% multiplied by FASL.

Note: The proposed legislation also states that one component of the
ADR benefit would be the actuarial equivalent annuity cf an Increased-
Take-Home-Pay ("ITHP"} reserve. This theoretical benefit is not inciuded
in this Fiscal Note analysis since it is the understanding of the Actu-
ary that ITHP is not available to Tier III members generally and is not
specifically defined in the proposed legislation.

Also note, it 1is the understanding of the Actuary that the Tier III
FIRE Members impacted by the proposed legislation would not receive any
additional 1/60 of annual earnings after 20 years of service.

In addition, the proposed legislation would not apply the Escalaticn
available under RSSL Section 510 to ADR benefits for Tier III FIRE
Members. However, such ADR benefits would still be eligible for Cost-of-
Living Adjustments ("COLA"™) under Chapter 125 of the Laws of 2000.

FINANCIAI, IMPACT - CHANGES 1IN BENEFITS -~ ACTUARIAL PRESENT VALUES:
Based on the census data and the actuarial assumptions and methods noted
herein, if the Effective Date is on or before June 30, 2015, then this
would change the Actrarial Present Value ("APV") of benefits ("APVB"),
APV of member contributions, the Unfunded Acturial Accrued Liability
("UARL") and APV of future employer costs as of June 30, 2013 for Tier
ITI FIRE Members.

FINANCIAL IMPACT - CHANGES IN PROJECTED APV OF FUTURE EMPLOYER COSTS
AND PROJECTED EMPLOYER COSTS: For purposes of this Fiscal Note, it is
assumed that the changes in APVRB, APV of future member contributions,
UAAL and APV of future empleoyer costs would be reflected for the first
time in the June 30, 2013 actuarial wvaluation of FIRE.

Under the One-Year Lag Methodology ("0OYLM"™), the first vyear that
changes 1in Dbenefits for Tier III FIRE Members cculd impact employer
costs to FIRE would be Fiscal Year 2015.

In accordance with ACNY Section 13.638.2(k-2), new UAAL attributable
to benefit changes are to be amortized as determined by the Actuary but
generally over the remaining working lifetime cf those impacted by the
benefit changes. As of June 30, 2013, the remaining working lifetime of
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the Tier III FIRE Members is approximately 24 years. Recognizing that
this period will decrease over time as the group of Tier III Members
matures, the Actuary would likely choose to amcrtize the new UAAL
attributable to this proposed legislation over a l1lb5-year to 20-year
period (between 14 and 19 payments under the OYLM Methodclogy). However,
since virtually all of the Tier ITIT FIRE members that would be impacted
by the benefit changes are new entrants, the resulting UAAL would be de
nminimis and therefore the amortization period used for the UAAL has very
little impact on the final results,

The following Table 1 presents an estimate of the increases due to the
changes in ODR and ADR provisions for Tier III FIRE Members and the
changes in eligibility requirements for presumptions for FIRE Medical
Officers in the APV cf future employer costs and in employer costs to
FIRE for Fiscal Years 2015 through 2019 that would occur based on the
applicable actuarial assumptions and methods noted herein:

Table 1
Estimated Financial TImpact on FIRE
If Certain Revisions are Made to
Provisions for ODR and ADR Benefits
for Tier III FIRE Members and to Presumption
Eligibility Requirements for Medical Officers *

(5 Millions)
Increase in APV of Increase in Employer
Fiscal Year Future Employer Costs Costs
2015 516.3 52.1
2016 68.3 8.2
2017 120.1 13.5
2018 173.1 18.4
2019 227.3 23.1

* Based on actuarial assumptiocons and methods set forth in the Actuarial
Assumptions and Method section. Alsce, based on the projection assumptions
as described herein.

ODR and ADR benefits are mnot subject to Tier TIIT FEscalation (RSSL
Section 510).

The estimated increases in employer costs shown in Table 1 are based
upon the following projection assumptions:

* Level workforce (i.e., new employees are hired to replace those who
leave active status).

* Projected salary increases consistent with those used in projections
presented to the New York City ©Office of Management and Budget
("NYCOMB"} for use in the January 2015 Financial Plan ("Updated Prelimi-
nary Projecticns").

* New entrant salaries consistent with those wused in the Updated
Preliminary Projections.

These Mopen group" projections include future new entrants introduced
into the census data models to project the future workforces.

As of each future actuarial wvaluation date, the current "closed grcup”
actuarial assumptions and valuation methodology are used.

Under this methodology only Plan participants as of each actuarial
valuation date are utilized to determine APVs employer costs and employ-
er contributions.
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FINANCIAL IMPACT - CHANGES IN PROJECTED APV OF FUTURE EMPLOYER
CONTRIBUTIONS AND PROJECTED EMPLOYER CONTRIBUTIONS: Since the assumnp-
tions used in the actuarial wvaluation of FIRE do not distinguish between
Medical Officers and other FIRE members and those assumptions for Tier
II members already incorporate some or all of the presumptions available
under law, the increase in employer contributions and in the APV of
future emplover contributions would be slightly less than those shown in
Table 1.

FINANCIAL IMPACT - EMPLOYER ENTRY AGE NORMAL COSTS: Emplovyer Entry Age
Normal Costs can provide a useful basis to compare the value of alterna-
tive benefit programs.

For each member who enters FIRE, there is a theoretical net annual
employer cost to be paid for such member while such member remains
actively employed {i.e., the Emplovyer Entry Age Normal Cost {("EEANC"}).

In addition, such EEANC may be expressed as a percentage of salary
earned over a working lifetime and referred to as the Employer Entry Age
Normal Rate ("EEANR").

Under the proposed legislation and based on the actuarial assumptions
noted herein, the EEANC and EEANR of Tier TIII FIRE Members would be
greater than the EEANC and EEANR for comparable Tier III FIRE Members
entering at the same attained age and gender under the current FIRE
provisions.

Table 2 shows a summary of the change in EEANR for Tier ITII FIRE
Members who have a date of membership on or after April 1, 2012 for
entry ages 25, 30 and 35 with a starting salary of $45,000, determined
as of the most recent date of published EEANR calculations:

Table 2
Comparison of Emplecyer Entry Age Normal Rates
Determined as of June 30, 2012*

To Tmplement Certain ODR and ADR Provisions for
Tier I1I1 FIRE Members with a Membership Date on or After April 1, 2012

Under Prcoposed Legislation
and

Under Current Law

EEANR Under Proposed Legislation**

Entry Age 25 Entry Age 30 Entry Age 35

Retirement

System Male Female Male Female Male Female
FIRE 21.92% 22.50% 27.31% 28.01% 34.55% 35.31%

EEANR Under Current Law
FIRE 15.94% 16.51% 18.99% 19.68% 21.78% 22.51%
Increase in EEANR Due to Proposed Legislation

FIRE 5.98% 5.99% B.32% 8.33% 12.77% 12.80%

* Based on salaries paid over entire werking lifetime. EEANR do not vary

gsignificantly over time, absent benefit and/or actuarial assumption
changes.
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#* EEANR determined under the terms of the revised ODR and ALDR benefit
provisions based on the Actuarial Assumptions and Methcds as noted herein
including changes in assumptions for ADR. ODR and ADR benefits are
not subject to Tier ITT Escalation (RSSL Section 510}.

OTHER COSTS: Not measured in this Fiscal Note are the following:

* The 1initial, additicnal administrative costs of FIRE and other New
York City agencies to implement the proposed legislation.

* The potential impact if this propesed legislation were to be
extended to other public safety employees.

* The impact of this proposed legislation on Other Postemployment
Benefit ("OPEB") costs.

CENSUS DATA: The starting census data used for the calculations
presented herein are the census data used in the Updated Preliminary
June 30, 2013 {Lag) actuarial wvaluation of FIRE used to determine the
Updated Preliminary Fiscal Year 2015 employer contributicns.

The census data used for the estimates of additional employer contrib-
utions presented herein are based on average salaries of new entrants
utilized in the Updated Preliminary June 30, 2013 {Lag} actuarial walu-
ations used to determine Updated Preliminary Fiscal Year 2015 employer
contributions of FIRE.

The 16% Tier IITI FIRE Members as of June 30, 2013 {including the one
Tier ITT member who has a date of membership prior to April 1, 2012} had
an average age of approximately 27, average service of approximately 0.5
vears and an average salary of approximately 548,200.

There were 21 Medical Officers in FIRE as of June 30, 2013. Cf the 21,
7 are currently eligible to utilize the statutory presumptions. In addi-
tion, 7 of the 14 Medical Officers who are not currently eligible to
utilize the statutory presumptions became members after September 11,
2001 and, therefore, are unlikely to be eligible for World Trade Center
presumptive benefits but, if the proposed legislation is enacted, could
become eligible for other presumptive benefits.

ACTUARTAL ASSUMPTIONS AND METHODS: The additicnal employer contrib-
utions presented herein have been calculated based on the actuarial
assumptions and methods in effect for the June 30, 2013 (Lag) actuarial
valuations used to determine Updated Preliminary Fiscal Year 2015
employer contributions of FIRE and adjusted for revised ADR eligibility
provisions.

The prcobabilities of accidental disability used for Tier TIT FIRE
Members in the event statutory presumptions were to apply equal those
currently used for Tier I and Tier II FIRE Members.

The actuarial valuation methodcoclogy does not include a calculation of
the wvalue of an offset for Workers' Compensation benefits as it is the
understanding of the Actuary that FIRE Members are not covered by such
benefits.

To the extent that the enactment of this proposed legislation would
cause a greater (lesser) number of Tier III FIRE Members to be reclassi-
fied from Ordinary Disability to Accidental Disability Retirement, or to
the extent that Tier IITI FIRE Members who would not otherwise ever
choose to apply and then receive an Ordinary Disability Retirement bene-
fit or an Accidental Disability Retirement benefit, then the additional
APVB and employer contributicns shewn herein wcould be greater (lesser).

Employer contributions under current methodology have been estimated
assuming the additional APVB would be financed through future normal
contributions including an amortization of the new UAAL attributable to
this proposed legislation over a 15-year period (14 payments under the
OYLM Methodology).
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New entrants into Tier III FIRE Members were projected to replace the
FIRE members expected to leave the active population to maintain a
steady-state population.

The following Table 3 presents the total number of active employees of
FIRE used in the projections, assuming a level work force, and the cumu-
lative number {(i.e., net of withdrawals) of Tier ITI Members as of each
June 30 from 2013 through 2017.

Table 3
Surviving Actives from Census on June 30, 2013
and
Cumulative New Tier III FIRE Members from 2013
Used in the Projections*

June 30 Tier I&II Tier III Total
2013 10,013 169 10,182
2014 9,486 696 10,182
2015 8,988 1,194 10,182
2016 8,509 1,673 10,182
2017 8,055 2,127 10,182

* Total active members included in the projections assume a level work
force based on the June 30, 2013 (Lag) actuarial valuation census data.
Assumes presumptions apply to Tier III ¥IRE members.

For purpeses of estimating the impact of the Tier III Escalation for
retired Tier IIT FIRE Members, consistent with an underlying Consumer
Price Inflation ("CPI") assumption of 2.5% per vyear, Tier IIT Escalation
of 2.5% per year has been assumed.

This compares with the current Chapter 125 of the Laws cf 2000 CCLA
agsumption of 1.5% per year (i.e., 50% of CPI adjusted to recognize 1.0%
minimum and 3.0% maximum) on the first $18,000 of benefit.

For Variable Supplements Fund ("VSF") benefits, it has been assumed
that retroactive lump sum payments of VSF ("DROP payments™) would be
payable from the completion cf 20 years of service,

ECONOMIC VALUES OF BENEFITS: The actuarial assumptions used to deter-
mine the financial impact of the proposed legislation discussed in this
Fiscal Note are those appropriate for budgetary mcdels and determining
annual employer contributions to FIRE.

However, the economic assumptions {current and proposed} that are used
for determining employer contributions do not develop risk-adjusted,
economic values of benefits. Such risk-adjusted, economic values of
benefits would likely differ significantly from those developed by the
budgetary models.

STATEMENT OF ACTUARTAL OPINTION: I, Robert C. North, Jr., am the Acting
Chief Actuary for the New York City Retirement Systems. I am a Fellow of
the Society of Actuaries and a Member of the American Academy of Actuar-
ies. I meet the Qualification Standards of the BAmerican Acadenmy of Actu-
aries to render the actuarial opinion contained herein.

FISCAL NOTE IDENTIFICATION: This estimate is intended for use co¢only
during the 2015 Legislative Session. It is Fiscal Note 2015-07, dated
February 27, 2015 prepared by the Acting Chief Actuary of the New York
Fire Department Pensiocn Fund.




NEW YORK STATE ASSEMBLY
MEMORANDUM IN SUPPORT OF LEGISLATION
submitted in accordance with Assembly Rule HI, Sec 1{f)

BILL NUMBER: A6046

SPONSOR: Abbate

TITLE OF BILL: An act to amend the administrative code of the city of
New York, the retirement and social security law, and the general munic-
ipal law, in relation to the disability benefits of members of the New
York city police and fire pension funds

PURPOSE: To provide equal disability benefits to all police and fire
pension members in New York City.

SUMMARY OF PROVISIONS:

Section one of this bill amends sections 13-357{a) and 13-357 (b} of the
Administrative Code of New York City, subdivision (a} as amended by the
Laws of 1986, to include disability pensioners whc have retired pursuant
to Secticn 506 and Section 507 of the Retirement and Social Security
Law,

Secticn two of this bill adds subdivisions e and f to Section 506 of the
Retirement and Social Security Law. Subdivisions {e) and {f) respective-
1y allow police and fire pension members to be eligible for ordinary
disability retirement pursuant te Sections 13-251 and 13-254 of the New
York City Administrative Code. They provide that a retiree under these
sections shall receive an annuity equal to his or her accumulated
contributions, a pension equal to the reserve-for-increased-take-home
~pay for him or her, and a pension equal to cne-fortieth cof his or her
final average salary multiplied by the number of vears of city-service
credited to him or her but not less than half of his or her Final aver-
age salary if his or her credited years are ten or more, or one-third of
his or her Final average salary if credited vears are less than ten.

Section three of this bill adds subdivisions (j) and (k} to Section 507
of the Retirement and Social Security Law. Subdivisions (J) and (k)
respectively allow police and fire pensioners to be eligible for acci-
dental disability retirement. They provide that a retiree shall receive
an annuity equal to his or her accumulated contributicns, a pension
equal to the reserve-for-increased-take-home-pay for him or her, and a
pension equal to 75 percent of his or her final average salary.

Section four of this bill adds subdivision {i) to Section 510 c¢f the
Retirement and Social Security Law. Subdivision (i) provides that annual
escalation shall not apply to the ordinary or accidental disability
retirement benefits for those who retire pursuant to Sections 506 and
507 of the Retirement and Social Security Law. Instead, their benefits
shall be adjusted for cost-of-living pursuant to Section 13-696 of the
New York City Administrative Code.




Section five of this bill amends Section 511(f) of the Retirement and
Social Security Law to provide that this section shall not apply to
police and fire pension members who are subject to this article.

Section six of this bill adds subdivisions (e) and (f) to Secticen 512 of
the Retirement and Sccial Security Law. Subdivisions {e) and (f) respec-
tively provide that police and fire pensioners' final average salary
shall mean the salary earned the year prior to retirement, unless that
salary is 20 percent more than the year prior to that, in which case
that excess 20 percent is excluded from the actuarial. Leave's of
absence shall be exrcluded from the actuarial as well.

Section seven of this bill adds reletters paragraph (b) of Section
13-353.1(1) to (c) and adds a new paragraph (b). New paragraph (b}
states that in c¢rder to be eligible for paragraph (a) of this subdivi-
sion, a member must have passes a physical exam for entry into pubklic
service which failed to disclose evidence cof the gualifying cendition
that was the basis for the disability, o¢r have authorized for the
release of medical records if he or she did not have a physical exam for
entry into public service and there is no evidence in those records that
the qualifying condition existed before September 11, 2001.

Section eight of this bill states that this act shall become effective
on the sizxtieth day after it shall become a law.

JUSTIFICATION: In 2009, Governor Paterson vetoed a Tier 2 extension
bill for all New York State Police and Fire pension members. In Veto
Memorandum 5, Governor Paterson stated that due tco the "recession and
fiscal crisis," as well as the Comptroller's anncuncement that the "New
York State Pension Fund lost 26% of its value in the most recent fiscal
year, " led to his decision not to "ignore the present reality, and
simply re-enact the same provisions that have contributed to New York's
financial straits, without accompanying reform." This reform, which was
Tier V, was approved on December 10, 2009 as Chapter 504 cf the Laws of
2009,

Shortly after Governor Paterson issued Veto Memorandum 5, most of the
State Police and Fire unions negotiated with management and agreed to a
Tier V benefit plan. The Mayer of New York City would not agree to the
same benefits, resulting in no new pension plan agreement covering New
York City Police and Fire members. With nco new pension plan, New York
City Police and Fire members defaulted into the original Article 14 Tier
I1l pension plan. Tier ITT provides very limited disability benefits,
which are only 50% of the member's final average salary, which is
reduced by 50% of the primary social security benefit received. Tier II
members receive an accldental disability benefit equaling 75% of the
member's final average salary with no reduction for primary social secu-
rity benefits recelved by the member.

An example in the difference in these benefits is illustrated by the
potential accidental disability benefits that would be provided to
Police Officer Kenneth Healey. On October 23, 2014, by a man wielding an
18 inch hatchet struck Officer Healey in the head while he was standing
on a sidewalk with three other police officers in Jamaica, Queens. As a
result of the attack Officer Healy was hospitalized for five days and
has underwent two surgeries on his skull. If Cfficer Healy received an
accidental disability pensicn due to his injuries, the amount of the
pension would be approximately $21,000 per year, with a reduction in an




amount equaling 50% of any primary social security benefits that he may
receive, If OQfficer Healy was eligible to receive Tier II accidental
disability benefits, he would receive approximately $31,500 per year
without any reduction for social security benefits,

Another example of this inequity is illustrated by the potential acci-
dental disability benefits that would be paid to Police Officer Rosa
Rodriguez. Officer Rodriguez was injured when she and her partner
responded to an apartment fire in Coney Island that was set by a teenag-
er., She and her partner, Police 0Officer Dennis Guerra, were overcome by
smoke in the burning building. They were both rushed to the hospital in
critical condition. Officer Guerra died four days later as a result of
his injuries. Officer Rodriguez was in a coma for six days and has been
released from the hospital with an uncertain future because the doctors
have said that she may never fully recover from her injuries. Officer
Rodriguez would be entitled to an accidental disability pension of
$22,000 per year, with a reduction in an amount equaling 50% of any
primary social security benefits that she may receive. If Cfficer Rodri-
guez was eligible to receive Tier II accidental disability benefits, she
would receive approximately 331,500 per year without any reduction for
social security benefits.

This bill would reverse the inequities inherent in Tier III illustrated
by Officer Healy and Cfficer Rodriguez

LEGISLATIVE HISTORY: This is a new bill.

FISCAL IMPLICATIONS: See the bill.

EFFECTIVE DATE: This act shall take effect on the sixtieth day after
it shall have become law.
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RE: Anact to amend the administrative code
of the city of New York, the retirement
and social security law, and the general
municipal law, in relation to the
disability benefits of members of the
New York city police and fire pension
funds

A. 6046 (Abbate)
S. 4269 (Golden)

MEMORANDUM IN SUPPORT

Submitted on behalf of the New York State Professional Fire Fighters Association,

The New York State Professional Fire Fighters Association (NYSPFFA), LA.F.F.
AFL-CI0, a not-for-profit association representing approximately 18,000 fire
fighters in 104 Tocals in various cities, villages and towns across New York State,
strongly supports enactment of this legislation that would amend the New York State
Retirement and Social Security Law (“RSSL”), the New York City Administrative
Code, and the General Municipal Law to correct a fundamental inequality for
members of the New York City police and fire department pension funds, who remain
under an Article 14 Tier III benefit plan,

In 2009, Governor Paterson vetoed a Tier II extension bill that was applicable to
all Police and Fire members of the New York State and Local Police and Fire
Retirement System as well as the New York City Police Pension Fund and New
York City Fire Department Pension Fund. By statutory default, those persons
who became members of the two City pension systems on or after July 1, 2009
were placed in Tier III.

The Tier III pension plan is far inferior to the Tier II plan, previously in effect and
the Tier V plan which was subsequently adopted for the New York State and
Local Police and Fire Retirement System. The Tier III pension plan provides a
modified service credit plan and significantly inferior disability benefits. Not
only are the disability benefits lower in amount, there are no presumptive
disabilities provided for such as the heart presumption, lung presumption and
cancer presumption.




This bill would address the inequities relating to service retirement benefits and disability
retirement benefits for NYFD fire fighters and N'YPD police officers, who are under Tier III, and
place them on a similar status with New York City Police and Fire members who joined before
July 1, 2009.

Currently, a bill is before the New York City Council for a hoine rule message. Once obtained,
then the legislation could be passed by the Houses and then signed into law.

Therefore, NYSPFFA strongly supports the enactment of this legislation.

Respectfully submitted,

Michael T. McManus, President
New York State Professional Fire Fighters Association

4849-9740-8035, v. 3




Enclosure (6)

A. 4230/ S. 1473 — CUNY Tuition Bill




A 4230 Abbate Same as S 1473 GOLDEN '$1473 GOLDEN  Same as A 4230 Abbate
Education Law 'ON FILE: 01/14/15 Education Law
TITLE... Requires regulations to permit tuition 'TITLE....Requires regulations to permit tuition
waivers for two courses for firefighter students in yajvers for two courses for firefighter students in
baccalaurcate/higher degree CUNY programs :baccalaureate/higher degree CUNY programs
01/29/1 5 referred to higher education 201 /12/15 REFERRED TO HIGHER EDUCATION
03/11/15 REPORTED AND COMMITTED TO
: FINANCE
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STATE OF NEW YORK

4230

2015-201¢ Regular Sessiocns

IN ASSEMBLY

January 29, 2015

Introduced by M. of A. ABBATE -- read once and referred to the Committee
on Higher Education

AN ACT to amend the educaticn law, in relation to certain tuiticn waiv-—
ers for firefighters and fire officer students of the city university
of New York; and providing for the repeal of such provisions upon
expiration therecf

The People of the State of New York, represented in Senate and Assem-
bly, do enact as follows:

Section 1. Subdivision 7 of section 6206 of the education law is
amended by adding a new paragraph (d} to read as follows:

{(d) Notwithstanding the provisions of any other general, special or
local law, rule or regulation, the board of trustees shall promulgate
regulations to permit firefighters and fire officers employed by the New
York city fire department, who are enroclled in programs leading to
baccalaureate or higher degrees at a senior college of the city univer-
sity to attend two courses without tuition, provided that such courses
are related to their employment as firefighters and fire officers and
that such tuition-waived attendance does not deny course attendance at a
senior college of the ¢ity university by an individual who is otherwise
qualified under this section.

§ 2., This act shall take effect immediately and shall expire and he
deemed repealed July 1, 2017.

EXPLANATION--Matter in italies {underscored) is new; matter in brackets
[—] is old law to be omitted.
LBD05597-01-5




NEW YORK STATE ASSEMBLY
MEMORANDUM IN SUPPORT OF LEGISLATION
submitted in accordance with Assembly Rule I, Sec 1(f)

BILL NUMBER: A4230

SPONSOR: Abbate

TITLE OF BILL: An act to amend the education law, in relation to
certain tuition waivers for firefighters and fire officer students of
the city university of New York; and providing for the repeal of such
provisions upon expiration thereof

PURPOSE: To allow firefighters and fire officers employed by the New
York City Fire Department to attend twe courses without tuition, at a
senior college of the City University System.

SUMMARY OF PROVISTONS:

Section 1 of the bill adds a new paragraph (d) to subdivision 7 of
Education Law section 6206 to require the trustees of the City Universi-
ty of New York ("CUNY") to promulgate regulations that would afford
firefighters emploved by the New York City Fire Department ("FDNY"} who
are enrolled in a program leading to a baccalaureate or higher degree to
attend two courses without tuition, provided that such attendance does
not deny course attendance by another person who is otherwise qualified
under section 6206.

Section 2 of the bill provides that this bill shall take effect imme-
diately and shall expire and be deemed repealed on July 1, 2017.

EXISTING LAW: Department ("NYPD"} who are enrolled in a program lead-
ing to a baccalaureate or higher degree are afforded the opportunity to
attend two tuition-free courses at CUNY. The same opportunity is not
afforded to firefighters employed by FDNY who are enrolled in a program
leading to a baccalaureate or higher degree.

JUSTIFICATION: Chapter 548 of the Laws of 2004 amended the Educatlion
Law to afford police officers employed by NYPD who are enrolled in a
program leading to a baccalaureate or higher degree to attend two
tuition-free courses at CUNY. This program was originally set to expire
on July 1, 2006. It has been extended four times and is currently set to
expire on July 1, 2016.

Firefighters should be afforded the same opportunity. The rationale
underlying the program for police officers is equally applicable to
firefighters. This underlying rationale "was to previde an incentive for
public safety personnel to pursue education early in their careers so
that the taxpaying citizens would enjoy the greatest long-term benefit
from an educated public safety service.”




LEGISIATIVE HISTORY: 2014: S.3958-B - Passed the Senate 2013:
$.3958-B - Reported to Finance 2012: S.6437 - Referred to Higher Educa-
tion

FISCAL IMPLICATIONS: None to the State

EFFECTIVE DATE: This bill shall take effect immediately and shall
explre and be deemed repealed on July 1, 2017.




May , 2015

RE:  Anact to amend the education
law, in relation to certain tuition
waivers for firefighters and fire
officer students of the city
university of New York; and
providing for the repeal of such
provisions upon expiration thereof

A. 4230 (Abbate)
S. 1473 (Golden)

MEMORANDUM IN SUPPORT

Submitted on behalf of the New York State Professional Fire Fighters Association.

The New York State Professional Fire Fighters Association (NYSPFFA), LAF.F.
AFL-~C10, a not-for-profit association representing approximately 18,000 fire
fighters in 104 Locals in various cities, villages and towns across New York State,
strongly supports enactment of this legislation which allow fire fighters and fire
officers employed by the New York City Fire Department (“FDNY™) to attend two
(2) courses without tuition at a senior college of the City University System
(“CUNY™), provided such courses relate to their employment and such does not deny
course attendance to an otherwise eligible individual.

Current legislation offers police officers, who are employed by the New York City
Police Department (“NYPD”) and enrolled in a program leading to baccalaureate or
higher degree, the opportunity to attend one tuition-free course at CUNY. This
program for NYPD police officers has been extended since its creation in 2004 and is
set to expire on July 1, 2016. FDNY fire fighters and fire officers, who are similarly
enrolled in a baccalaureate or higher degree program, are not afforded the same
opportunity, despite their comparable service to New York City.

NYFD fire fighters and fire officers should be treated equally and afforded an
opportunity to receive two (2) tuition-free courses at CUNY. The rationale
supporting the current program “was to provide an incentive for public safety
personnel to pursue education early in their careers so that the taxpaying citizen




would enjoy the greatest long-term benefit from an educated public safety service.” Such
undoubtedly holds true for NYFD fire fighters and fire officers, as they are an integral part of
protecting the public. Specifically, NYFD fire fighters and fire officers have an expansive universe
of duties, including not only responding to and extinguishing fires but also responding to medical
emergencies, investigating fires for potential arson, and conducting fire and building code regulatory
inspections. The taxpayers would receive the same long-term benefit with educated fire fighters and
fire officers by opening this program with no additional cost.

Therefore, NYSPFEA strongly supports the enactment of this legislation.

Respectfully submitted,

Michael T. McManus, President
New York State Professional Fire Fighters Association

4827-0882-3587,v. 1
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A. 4313-A — Military Service Credit for All Veterans




A4313-A Paulin (MS) No Same as

Retirement and Social Security Law

TITLE....Provides credit to members of public retirement systems of the state for military service
rendered during certain periods

01/30/15 referred to governmental employees

03/09/15 amend and recommit to governmental employees
03/09/15 print number 4313a
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STATE OF NEW YORK

4313--A

2015-201¢ Regular Sessions

IN ASSEMBLY

January 30, 2015

Introduced by M. of A. PAULIN, ABBATE, COLTON, BROOK-KRASNY, ZEBROWSKI,
GOLDFEDER, SANTABARBARA, ABINANTI, BARRETT, BENEDETT(O, CAHILL, CLARK,
DINCWITZ, FAHY, GANTT, GUNTHER, HEVESI, JAFFEE, MAGNARELLI, MARKEY,
MAYER, ORTIZ, OTIS, PICHARDO, QUART, RAMGCS, ROBERTS, ROSENTHAL,
RUSSELL, RYAN, SCHIMEL, SCHIMMINGER, SEPULVEDA, SIMANOWITZ, SIMOTAS,
SKOUF1Ss, STECK, STIRPE, THIELE, TITUS, WEPRIN, BORELLI, CURRAN, GRAF,
KATZ, LUPINACCI, MALLIQTAKIS, NOCJAY, SALADINO, STEC, TEDISCC, TENNEY,
ROZIC, KAMINSKY, DiPIETRO —- Multi-Sponsored by -- M. of A, ARROYO,
BARCLAY, BLANKENBUSH, BRINDISTI, BUCHWALD, BUTLER, CERETTO, CROUCH,
CUSICK, DAVILA, DenDEKKER, DUPREY, FARRELL, FITZPATRICK, GARBARTNO,
GIGLIC, GOTTFRIED, HAWLEY, HOOPER, KEARNS, LALOR, LENTOL, LIFTON,
LUPARDO, MAGEE, McDONOUGH, McLAUGHLIN, MILLER, MONTESANO, OAKS,
PALMESANO, PERRY, RA, RAIA, RIVERA, RODRIGUEZ, SIMON, SKARTADOS,
SOLAGES, TITONE, WRIGHT -- read once and referred to the Committee on
Governmental FEmployees —- committee discharged, bill amended, ordered
reprinted as amended and recommitted to said committee

AN ACT to amend the retirement and social securlty law, in relation to
providing c¢redit to members c¢f public retirement systems of the state
for military service

The People of the State of Mew York, represented in Senate and Assem-—
bly, do enact as follows:

Section 1. Short title. This act shall be known and may be cited as
the "vVeterans' Eguality Act".

§ 2., Section 1000 of the retirement and social security law, as added
by chapter 548 of the laws of 2000, subdivision 9 as added by chapter
547 of the laws of 2002 and subdivision 10 as added by chapter 18 of the
laws of 2012, 1s amended to read as follows:

§ 1000. Mllitary service credit. WNotwithstanding any law to the
contrary, a member of a public retirement system of the state, as
defined in subdivision twenty-three of section five hundred one of this

EXPLANATION--Matter 1n italiecs {underscored) is new; matter in brackets
[—] is old law to be omitted.
ILBDO7824-04-5
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chapter, shall be eligible for credit for military service as hereinaft-
er provided: .

1. A member, upon application to such retirement system, may obtain a
total not to exceed three years of service credit for up to three years
of military duty, as defined in section two hundred forty-three of the
military law, if the member was honorably dlscharged from the mllltary

[3] 2. A member must have at least five vyears of credited service (not
includlng service granted hereunder) to be eligible to receive credit
under this secticn.

[4] 3. To obtain such credit, a member shall pay such retirement
system, for deposit in the fund used to accumulate employer contrib-
utions, a sum equal to the product of the number of years of military
service being claimed and three percent of such member's compensation
earned during the twelve months of credited service immediately preced-
ing the date that the member made application for credit pursuant to
this secticn. If permitted by rule or regulation of the applicable
retirement system, the member may pay such member costs by payroll
deduction for a period which shall not exceed the time period of mili-
tary service Lo be credited pursuant to this secticn. In the event the
member leaves the employer payroll priocr te completion of payment, he or
she shall forward all remaining regquired payments to the appropriate
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retirement system prior to the effective date of retirement. If the full
amount of such member costs is net paid te the appropriate retirement
system prior to the member's retirement, the amount of service credited
shall be proportional to the total amount of the payments made prior to
retirement.

[5] 4. In no event shall the credit granted pursuant tc this section,
when added to credit granted for military service with any retirement
system of this state pursuant to this or any other provisicn of law,

exceed a total of three years.
6] 5. To be eligible to receive credit for military service under

this section, a member must make applicatiocon for such credit before the

effective date Df retlrement [Ne%w&%hs%andiﬁgg%hegfefegeiﬂggprev18iens

pefiedgimmediatelyAPfeeeéiﬂg—fe%ifemeﬁt—

[#] 6. A1l costs for service credited to a member pursuant to this
section, other than the member costs set forth in subdivision [three]
two of this section, shall be paid by the state and all employers which
participate 1in the retirement system in which such member is granted
credit.

[8] 7. A member who has purchased military service credit pursuant to
section two hundred forty-four-a of the military law shall be entitled
to a refund of the difference between the amount paid by the member for
such purchase and the amount that would be payable if service had been
purchased pursuant to this section.

[8] B. Notwithstanding any other provision c¢f law, 1in the event of
death prior to retirement, amounts paid by the member for the purchase
of military service credit pursuant to this section shall be refunded,
with interest, toc the extent the military service purchased with such
amounts does not produce a greater death benefit than would have  been
payable had the member not purchased such credit.

Notwithstanding any other provision of law, in the event of retire-
ment, amounts paid by the member for the purchase of military service
credit pursuant to this section shall be refunded, with interest, to the
extent the military service purchased with such amounts does not produce
a greater retirement allowance than would have been payable had the
member not purchased such c¢redit.

[L8<-] 8. Anything to the contrary in subdivision [fewu:] three of this
section notwithstanding, to obtain such credit, a member who first joins
a public retirement system of the state on or after April first, two
thousand twelve shall pay such retirement system, for deposit in the
fund used to accumulate employer contributions, a sum equal tc the prod-
uct of the number of years of military service being claimed and six
percent of such member's compensation earned during the twelve months of
credited service immediately preceding the date that the member made
application for credit pursuant to this section.

& 3. Notwithstanding any other provision of law tc the contrary, none
of the provisions of this act shall be subject tec section 25 of the
retirement and social security law.

§ 4. This act shall take effect immediately.

FISCAL NOTE.--Pursuant to Legislative Law, Section 50:

This bill would amend Section 1000 of the Retirement and Social Secu-
rity Law to allew active members of public retirement systems of New
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York State teo claim service credit for up to three years of military
service, regardless c¢f when or where it was performed. Currently, active
members can receive service credit for military service performed, but
cnly during specified periods cf war. A member must have at least five
vears of credited service toc be eligible and make application for such
credit before the effective date of retirement. To obtain such credit, a
member must make payments as required in Section 1000 of the Retirement
and Social Security Law. Tier 1, 2, 3, 4 and 5 members are required to
pay three percent of salary earned during the twelve months of credited
service immediately preceding the year in which a ¢laim is made for each
year of military service. Tier 6 members are required toc pay six percent
of salary earned during the twelve months of credited service immediate-
ly preceding the year in which a claim is made for each year cf military
service.

It is not possible to determine the total annual cost to the employers
of members of the New York State Teachers' Retirement System since the
total amount of service credit which would be claimed under this bill
cannot be estimated. However, the cost to the employers of members of
the New York State Teachers' Retirement System is estimated to be
$21,700 per year of service credited for Tier 1 and 2 members, 521,000
per year ol service credited for Tier 3 and 4 members, 520,900 per year
of service credited for Tier 5 members and $15,800 per year of service
credited feor Tier 6 members i1if this bill is enacted. These costs would
be offset by member payments required under Section 1000 of the Retire-
ment and Social Security Law,

The source o¢f this estimate is Fiscal Note 2015-2 dated December 19,
2014 prepared by the Actuary of the New York State Teachers' Retirement
System and is intended for use only during the 2015 Legislative Sessiomn.
I, Richard A. Young, am the Actuary for the New York State Teachers’
Retirement System. I am a membker of the Bmerican &Academy of Actuaries
and I meet the Qualification Standards of the American Academy of Actu-
aries to render the actuarial opinien contained herein.

FISCAL NOTE.--Pursuant to Legislative Law, Section 50:

This bill would allow up to three {(3) years of service credit for
military duty by removing all existing requirements that such military
service be performed during certain war pericds, during certain hostil-
ities while in the theater of operations or upon the receipt of an
expediticnary medal. However, the total service credit granted for
active and peacetime military service shall not exceed three (3} years.
Tier 6 members would be required to make a payment of six percent of
current compensation per year of additional service credit granted by
this bill. Members of all cother Tiers would be required to make a
payment of three percent of current compensation per year of additional
service credit granted by this bill. Members must have at least five (5)
years of credited service (not including military service). In addition,
the provisions of this bill are not subject to Section 25 of the Retire-
ment and Sccial Security Law.

If this bill is enacted, inscfar as this proposal affects the New York
State and Local FEmployees' Retirement System (ERS), it is estimated that
the past service cost will average approximately 12% (9% for Tier 6) of
an affected members' compensation for each year of additional service
credit that is purchased.

Insofar as this proposal affects the New York State and Local Police
and Fire Retirement System (PFRS), it is estimated that the past service
cost will average approximately 17% (14% for Tier &) of an affected
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members' compensation for each vyear of additional service that is
purchased.

The exact number o¢f current members as well as future members who
could be affected by this legislatioen cannot be readily determined.

ERS and PFRS costs would be shared by the State of New York and the
participating employers in the ERS and PFRS.

Summary c¢f relevant resources:

The membership data used Iin measuring the impact of the proposed
change was the same as that used in the March 31, 2014 actuarial walu-

ation. Distributions and other statistics can be found in the 2014
Report of the Actuary and the 2014 Comprehensive Annual Financial
Report.

The actuarial assumptions and methods used are described in the 2010,
2011, 2012, 2013 and 2014 Annual Report to the Comptrcller on Actuarial
Assumptions, and the Codes Rules and Regulations of the State of New
York: Audit and Control.

The Market Asseitrs and GASB disclosures are found in the March 31, 2014
New York State and Leocal Retirement System Financial Statements and
Supplementary Information.

I am a member of the American Academy of Actuaries and meet the Quali-
fication Standards to render the actuarial opinion ccontained herein.

This estimate, dated January 22, 2015 and intended for use only during
the 2015 Legislative Session, is Fiscal Note No. 2015-40, prepared by
the Actuary for the New York State and Local Employees' Retirement
System and the New York State and Local Pelice and Fire Retirement

System.
FISCAL NOTE.--Pursuant tc Legislative Law, Section 50:
With respect to certain New York City Retirement Systems ("NYCRS"},

this proposed legislation would amend HNew York State Retirement and
Social Security Law ("RSSL") Section 1000 tco provide certain members of
the New York City Employees' Retirement System ("NYCERS"), the New York

City Teachers' Retirement System ("NYCTRS"), the New York City Board of
Education Retirement System ("BERS"}, the New York City Police Pension
Fund ("POLICE") and the New York Fire Department Pension Fund ("FIRE™),

collectively, the New York City Retirement Systems ("NYCRS")}, the oppor-t
tunity to obtain additicnal retirement service credits for certain Mili-
tary Service.

This proposed legislation would permit any NYCRS member, prior to the
effective date of retirement, tc make application for these additional
service credits.

To obtain such Military Service credits, members would be required to
pay to the appropriate NYCRS, for each vyear of Military Service
purchased, a sum equal toc 3.0% (6.0% for members who first join on and
after April 1, 2012) of such member's compensation earned during the
twelve months of c¢redited service immediztely preceding the date that
the member makes applicaticn for credit.

MEMBERS IMPACTED: Insofar as this proposed legislation relates to the
NYCRS, the number of members who could potentially benefit from this
proposed legislation cannot be readily determined.

IMPACT ON BENEFITS: With respect to the NYCRS, a member who served in
the U.S. military and received an honorable discharge would be permit-
ted, after cempleting five years of credited service (exclusive of the
service credit that could be purchased under this proposed legislation},
to purchase a maximum of three years of Military Service (inclusive of
any prior purchases of Military Service credit).
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In order to purchase the Military Service credits provided in this
proposed legislation, a member must have Dbeen honcorably discharged
following a period of "military duty"™ as defined in New York State Mili-
tary Law Section 243.

If & member's Military Service meets these conditions, then that
member would be permitted to purchase a maximum of three years of Mili-
tary Service (inclusive of any previously-received Military Service
credit attributable to any period of the member's military career.

For purposes of the respective NYCRS, each year of Military Service
credit purchased would apply toward providing the member with a year of
benefit accrual under the particular benefit formula covering the
member.

In certain circumstances, the member also may be entitled to utililize
such Military Service as qualifying service for benefit eligibility
purposes.

For purposes of this Fiscal Note, it has been assumed that members who
purchase Military Service in accordance with this proposed legislation
would generally be entitled to count such service for benefit accrual
purposes and for the purpose of qualifying for benefits.

FINANCIAL IMPACT -~ OVERVIEW: With respect to an individual member, the
additional c¢ost of this proposed legislaticn would depend cn the length
of all New York City service, age, salary history and Plan in which the
member participates, as well as the number of years of service credit
purchased.

With respect to employers participating in the NYCRS, the ultimate
employer cost of this proposed legislation would be determined by the
increase in benefits to be paid, the impact of certain benefits commenc-
ing earlier and the reduction in certain future member contributions.

FINANCTAL TIMPACT.- ACTUARIAL PRESENT VALUES: The additional Actuarial
Present Value ("APV") of benefits would depend on the number, salaries,
ages and lengths of Military Service purchased by members who would be
affected by this proposed legislaticn.

With respect to the NYCRS and based on the census data and assumptions
herein, the enactment of this proposed legislation wculd increase the
Actuarial Present Value {("APV"} of benefits ("APVB"} by approximately
$155.4 million as of June 30, 2015.

In addition, with respect to the NYCRS, the APV of future member
contributions (primarily attributable to the payments by members of 3.0%
{6.0% for members who first join on and after April 1, 2012} of salary
per vyear of Military Service purchased) would increase by approximately
$23.4 million when measured as of June 30, 2015.

Consequently, with respect to the NYCRS, the APV of net future employ-
er contributions would increase by approximately $132.0 million as of
June 30, 2015.

FINANCTAL IMPACT - ANNUAL EMPLOYER COSTS: The ultimate cost of a
pensicon plan is the benefits it pays. With respect to the NYCRS, the
financing of that wultimate cost depends upon the census data used and
the actuarial assumptions and methods employed. Assuming that all eligi-
ble members were to purchase the eligible Military Service during Fiscal
Year 2015 and based on the Actuary's actuarial assumptions and methods
in effect as of June 30, 2013, the enactment of this proposed legis-
lation would increase annual employer c¢osts by approximately $15.7
million per year.

FINANCTAL IMPACT - EMPLOYER CONTRIBUTIONS: The impact of the propcsed
legislation on employer contributions would ke a function of the census
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data (i.e., age/service/salary, etc.) reported to the Actuary and of the
timing of the members electing to buy back their Military Service.

With &respect to the NYCRS, based on the Actuary’s actuarial assump-
tions and methods in effect as of June 30, 2013, the enactment of this
proposed legislation would uitimately increase employer contributions by
approximately the estimated additional annual employer costs.

If applications for buving back Military Service were completed during
Fiscal Year 2015 and the NYCRS census data were updated to reflect this
infermation by June 30, 2015, then employer contributions would first be
impacted for Fiscal Year 2017.

If the Military Service buybacks were completed after Fiscal Year
2015, then the increase in employer contributions would be delayed.

FINANCIAL IMPACT - SUMMARY: The following table summarizes the esti-
mated financial impact of this proposed legislation on the NYCRS.

Estimated Financial Impact to Allow Members of the NYCRS
To Purchase up to Three Years of Military Service Credit

($ Millicns)
Estimated
Additional First Year
Additiconal APV of Future Additional
Retirement APV of Employexr Employer
System Benefits Contributions{1} Costs{2}
NYCERS 552.8 $ 44.4 $5.3
NYCTRS 15,6 12.9 1.5
BERS 2.2 1.8 0.2
POLICE 67.5 57.9 0.9
FIRE 17.3 15.0 1.8
TOTAL 5155.1 $132.0 $15.7

{1} Equals increase in APVB minus increase in APV of future member
contributions.

{2} Estimated Additional Employer Costs are determined without regard
to the funded status of the Retirement Systems and represent the best
estimates of the ultimate annual financial burden of the proposed legis-
lation. Estimated Additional Employer Contributions would ultimately
appreoximate Estimated Additional Employer Costs.

ADDITIONAL EMPLOYER COCSTS - GENERAL: In general, the real ceost of the
enactment of this proposed legislation would be the additiconal benefits
paid.

OTHER COSTS: Not measured in this Fiscal Note is the impact of this
proposed legislation on the Manhattan and Bronx Surface Transit Operat-
ing Authority ("MaBSTOA") cr on State or Local employers with respect to
their participation in the New York State and Local Retirement Systems
("NYSLRS"} or the New York State Teachers' Retfirement System ("NYSTRSY).

Also, this Fiscal Note does not include analyses of the impact of this
proposed legislation on the expected increases in administrative costs
or costs for Other Post-Employment Benefits {"OPEB"}.

CENSUS DATAZA: The census data used for estimates of APV of benefits and
employer contributions presented herein are the active members included
in the June 30, 2013 (Lag) actuarial wvaluations of NYCERS, NYCTRS, BERS,
POLICE and FIRE used to determine the Updated Preliminary Fiscal Year
2015 employer contributions.
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ACTUARIAL ASSUMPTIONS AND METHODS: Additional APV of benefits, of
member contributions and of employer contributions have been estimated
as of June 30, 2015 using various approximating techniques and assump-
tions by the Actuary, including, but net limited to:

* A certain percentage of Veterans being honorably discharged.

* A certain percentage of honorably discharged Veterans being disa-
bled.

* Different percentages cf members by NYCRS having prior Military
Service.

* Each eligible member purchasing an average of 2.5 years of the Mili-
tary Service.

Changes 1n employer contributions have been estimated assuming the
increase in the APV of Future Employer Centributicns would be financed
over a time period comparable to that used for actuarial losses under
the Entry Age Actuarial Cost Method. Using this approach, the Additicnal
APV of Future Employer Contributions would be amortized over a closed
15~year period (14 payments under One-Year Lag Methodology) using level
dollar payments.

ECONOMIC VALUE OF BENEFITS: The actuarial assumpticns used to deter-
mine the financial impact of the proposed legislation discussed in this
Fiscal Note are those appropriate for budgetary models and determining
annual employer contributions to the NYCRS,

However, the economic assumptions that are used for determining
employer contributions do not develop risk-adjusted economic values of
benefits. Such risk-adjusted, econcmic values of benefits would likely
differ significantly from those developed by the budgetary mecdels.

STATEMENT OF ACTUARIAL OPINION: I, Rcobert C. NWorth, Jr., am the Acting
Chief Actuary for the New York City Retirement Systems. I am a Fellow of
the Socciety of Actuaries and a Member of the American Academy of Actuar-
ies. I meet the Qualification Standards of the BABmerican Academy of Actu-
aries to render the actuarial cpinion contained herein.

FISCAL NOTE IDENTIFICATION: This estimate is intended for use only
during the 2015 Legislative Session. It is Fiscal Note 2015-10, dated
March 5, 2015, prepared by the Acting Chief Actuary for the New York
City Employees' Retirement System, the New York City Teachers' Retire-
ment System, the New York City Board of Education Retirement System, the
New York City Police Pension Fund and the HNew York Fire Department
Pension Fund.




NEW YORK STATE ASSEMBLY
MEMORANDUM IN SUPPORT OF LEGISLATION
submitted in accordance with Assembly Rule III, Sec 1(f)

BILL NUMBER: A4313A

SPONSOR: Paulin (MS)

TITLE OF BILL: An act to amend the retirement and social security
lJaw, in relation tec previding credit to members of public retirement
systems of the state for military service

PURPOSE OR GENERAL IDEA OF BILL:

To extend the Military Service Credit Law of 2000 to all wveterans who
have served in the military

SUMMARY OF SPECIFIC PROVISIONS:

Section one provides that this act shall be known as the "Veterans'
Equality Act.™

Section two amends section 1000 of the retirement and social security
law, as added by chapter 548 of the laws of 2000 and subdivision 9 as
added by chapter 547 of the laws of 2002, by deleting the specified
periods of time in which military service would had to have been
rendered in order to receive up to three years of service credit. Such
specified periods currently prevent a person who served in the military,
outside such pericds, from obtaining service credit when applying to a
public retirement system of the state. This section also deletes other
restricting dates.

Section three provides that section 25 of the retirement and sccial
security law shall net apply to this act.

Section four provides the effective date.

JUSTIFICATION:

The goal of this kill is simple: to honor those who have bravely served
our country and to encourage them tc return to New York and continue
their public service as teachers, firefighters, police officers, munici-
pal and state employees. After five years of service to New York, these
men and women would become eligible to buy additional pension credit.
This is a small price to pay to recognize the training and leadership
skills that our veterans received during their honorable military
service.

I. New York's military service credit law leads to arbitrary and incon-
sistent results.

Under the existing law, whether or not a veteran 1s eligible for the




military service credit program depends entirely upon when and where he
or she served, leading to arbitrary and inconsistent results.

A. Limiting service credit to specific dates of war leaves out veterans
who performed the same duties at other times.

Currently, military service credit is available to anyone who served
during World War IT (12/7/1941 to 12/31/1946), the Korean War {(&/27/1950
to 1/31/1955) and the War in Vietnam (2/2B8/1961 to 5/7/1975). While all
of these pericds of conflict did involve massive amounts of troops in
combat, 30% of troops during the Vietnam Era served outside of Vietnam
and the surrounding Southeast Asian theater*. It makes little sense that
the approximately three million troops that served outside of the Viet-
nam region during that era are eligible for this pension credit when men
and women who are currently in the line of fire are not eligible. A1l
veterans, regardless of when they served should have the same pension
oppertunities as those that served in these eras.

B. Limiting service credit to those who received an expeditionary medal
discriminates against women veterans.

Those who received an expeditionary medal for service in the military
conflicts in Lebanon (6/1/1983 to 12/1/1987), Grenada (10/23/1983 to
11/21/1983), and Panama {(12/20/1989 to 1/31/1990) are also eligible to
purchase pension credit. Because the expeditiocnary medal is awarded for
participation in a military conflict, women who served during these
conflicts were not awarded the medal since they were not eligible for
deployment into the theater of operatiocns at that time. The women who
gserved during these conflicts are unfairly excluded from buying back
military service credit, simply because they were not permitted to be
deployed.

A 1994 Pentagon ruling permitted women to serve in the theater of combat
to assist with contingency operations, but prohibited them from serving
in direct combat roles including serving in the infantry.** Therefore,
men and women who served in the theater of operations in Irag, Kuwait,
Saudi Arabia, Bahrain, Qatar, the Persian Gulf and the Red Sea since
Bugust 2, 1990 are eligible to buy back military service credit. In
2013, the Pentagon lifted the ban con women serving in direct combat
roles and more positions are new available for women.*** However, since
it is still uncommon for women to serve in combat roles, they are
disprcoporticnately excluded from buying back military service credit
when eligibllity for the credit is bhased cn combat service.

C. Limiting service credit to service in a specific country or conflict
leaves out veterans who served in active combat or performed critical
operations in other locations.

*See National Vietnam Veterans Foundation Statistics
http://www.nationalvietnamveteransfoundation.orgistatistics.htm

** See New York Times "Pentagon Is Set to Lift Combat Ban for Women."
January 3, 2013.
http://www.nytimes.com/2013/01/24/us/pentagon-says—-it-is-1lifting-
banon-women-—in~combat.html?pagewanted=alls r=0.

hk*kTA,




Many veterans who served in active combat are ineligible for the mili-
tary service credit. Troops that have participated in active combat in
Somalia, Bosnia, Haiti, Kosovo, Afghanistan, Pakistan, and the Korean
DMZ are not eligible for the military service credit. There should be
no distinction between service in one of these operations or one of the
many other operations that are currently eligible for the military
service credit.

Additionally, military personnel aiding in any of these operations from
other locations, such as Israel, Turkey, and Germany are also ineligible
to access this credit buyback., Further, the wveterans who served around
the world in dangerous situations during the Cold War are alsc excluded.
All of these troops have played and continue to play a critical role in
our nation's defense and should be permitted to buy back the military
service credit,

II. The New York State pension system is ocne of the least genercus to
veterans.

The New York State pension system is cone of only six state pension
systems to limit credit based on dates and/or combat service. States
that allow for the purchasing of credit based on any military service
include Arizona, California, Illinois, Massachusetts, New Jersey, Ohio,
Pennsylvania, Texas and Virginia and encompass nine of the ten largest
cities in the country. Currently, New York has one of the least compre-
hensive military service credit programs in the naticn when considering
who 1is eligible and the number of years available for purchase. By
comparison, New Jersey**** allows any veteran to buy up to ten years of
service credit and Califcrnia***** allows four; the current structure
under our laws is one of the least veteran friendly in the nation. The
great State of New York should be a leader in supporting our returning
veterans and passage of this bill will be a positive step in making this
a reality.

ITI. Tt is impossible to accurately determine the cost of this bill.

Although the Governor's veto message (Veto 484 of 2014) indicates that
this bill would cost local governments an estimated $57 million per year
in near—-term obligations, it is impossible to accurately determine the
cost of this bill.

In fact, the fiscal notes produced by the New York State and Local
Retirement System (ERS), and New York State Teachers' Retlrement System
(NYSTRS) state that it is impossible to determine the number of individ-
uals impacted by this bill as there are no records of the number of
veterans who are members of these retirement systems., Additionally,
even 1f there was a record of the total number of veterans, it would not
indicate how many additicnal veterans would be covered by this expansion
nor would it be possible teo predict the number of veterans who would opt
to buy pension credit. Such a record would also include veterans who are
not yet vested in the retirement system. Due to the cost to purchase
credits, it 1s unlikely that these veterans would buy back credit until
they are fully vested and closer to retirement.

The New York City Retirement Systems (NYCRS) fiscal note also acknowl-
edges that it is impcssible to determine the exact number cf individuals
impacted by this bill. However, the Office of the Actuary did estimate
the number of veterans in the NYCRS whec could, potentially become eligi-




ble for the military service credit pursuant to this legislation by
using publicly available census data. Under this estimate, if every
veteran were to purchase the full three years of service credit, it
would cost New York City approximately $18 millicn annually, which is
only two tenths of one percent more than the approximately $% billion
that New York City currently contributes to the NYCRS annually.

**k*k Sog The New Jersey Division of Pension and Benefits
http://www.state.nj.us/treasury/pensions/pdf/factsheets/factOl.pdf

¥*xk*See CalPERS "A Guide to Your CalPERS Service Credit Purchase

Options™ http://www.calpers.ca.gov/eip-docs/about/pubs/member/ guidecal-
pers-service-credit-options.pdf.

PRIOR LEGISLATIVE HISTORY:

A.6974-B, 2014 vetodB84 and 2013 referred tc government employees. Same
as 8. 7839, 2014 vetod84. A.B8067-B, 2011 referred to govern- mental
operations and 2012 held for consideration in ways and means. Same as
$.6904-A, 2012 referred to civil service and pensions. A.6663-A, 2010
referred to ways and means. Same as 8.4316-A, 2010 referred to civil
service and pensions. A.6663, 2009 referred to governmental employees.
Same as 5.4316, 2009 referred to civil service and pensions., A.6318-C,
2007 referred to governmental employees and 2008 passed Assembly. Same
as 8.5495, 2007 and 2008 referred to civil service and pensions.

FISCAL, ITMPLICATION:

See fiscal notes included at the end of the bill.

EFFECTIVE DATE:
This act shall take effect immediately.
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An gct to amend the retirement and
social security law, in relation to
providing credit to members of public
retirement systems of the state for
military service

RE:

A. 4313-A (Paulin)

MEMORANDUM IN SUPPORT

Submitted on behalf of the New York State Professional Fire Fighters Association.

The New York State Professional Fire Fighters Association (NYSPTFA), LAF.E.
AI'L-CIO, a not-for-profit association representing approximately 18,000 fire
fighters in 104 Locals in various cities, villages and towns across New York State,
strongly supports enactment of this legislation that would amend the New York Stale
Retirement and Social Security Law (“RSSL”) to extend the Military Service Credit

. [Law of 2000 to all veterans who honorably served in the United States Armed Forces,

The Military Service Credit Law of 2000, Chapter 548 of the Laws of 2000 and
Chapter 547 of the Laws of 2002, authorizes up to three yeats of service credit in the
public retirement system for a public employee’s honorable military service. The
Law, however, only identifies certain armed conflicts that would allow a veteran to
qualify for this service credit.

For nearly the last two generations, this Country has relied upon its citizens to
volunteer for military service, Such volunteers are vital to ensuring this Country’s
readiness to protect our borders and citizens during times of war and peace.
However, only a miniscule fraction of Americans have answered our Nation’s call,
Those veterans currently in active public employment should be recognized for their
selfless military service.

This proposed legislation would amend Section 1000 of the RSSL. by removing the
spectiic periods of time restricting a public employee from receiving the credit and
allow veterans’ honorable military service to count even when veterans served during

a time of peace,

AFFILIATED WITH INTERNATIONAL ASSOGIATION OF FIRE FIGHTERS IAFF, AFL, CIO, NEW YORK STATE - AFL-GIO e

New York State Professional Fire Fighters Association, Inc.




Moreover, the military experience and skills of fire fighters have shown to significantly contribute to
and increase the professionalism and effectiveness of fire districts and fire departments throughout
the State. In addition to recognizing New York State veterans for their service, this legislation
would assist in recruiting and retaining these highly qualified veterans to continue serving and
protecting the public.

Thetefore, the N'YSPFFA strongly supports the enactment of this legislation.

Respectfully submitied,

hetfe il
Michael cManus, PECSlden’[

New York State Professional Fire Fighters Association

4830-6006-3778, v, 1
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A. 640 — Creation of Office of Administrative Hearings
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STATE OF NEW YORK

640

2015-2016 Regular Sessions

IN ASSEMBLY

{Prefiled)

January 7, 2015

Introduced by M. of A, LENTOL -- read once and referred to the Committee
on Governmental Operations

AN ACT tec amend the executive law and the state administrative procedure
act, 1n relation to the creation of an office of administrative hear-

ings

The People of the State of New York, represented in Senate and Assem-
bly, do enact as follows:

Section 1. Legislative findings. New York's system of administrative
adjudication is fragmented, and offers the appearance of unfairness to
those who seek access to relief from administrative actions that they
consider unfair or unfounded.

The state's administrative adjudication responsibilities are not
unified because the system provides for the conduct cof administrative
hearings in each of the state agencies which enforce laws, rules and
regulations. The result is duplication of functions, inconsistencies in
procedures and policies, and confusion for those who seek to make use of
the process. At the same time, lodging the responsibility for adjudicat-
ing cases in the agencies which are responsible for bringing enforcement
actions can create the appearance of unfairness to those who may feel
that their accuser is also judging their acts.

In contrast to New York's agency based system, a number cf states have
adopted a different model for thelr administrative adjudication proc-—
esses, which centralizes the responsibility for hearing contested admin-

istrative adjudications din a single office. This alternative model
cffers savings from the elimination of duplicative respeonsibilities,
consistency 1in  processes, and fairness for those who seek relief from

administrative rulings with which they disagree.
This act creates a process by which New York state will implement a
central system of administrative hearings.

EXPLANATION--Matter in italics (underscored}) i1s new; matter in brackets
[—] is old law to be omitted.
LBD01818-01-5
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§ 2. The executive law is amended by adding a new article 26-A to read
as follows:
ARTICLE 26-A
QOFFICE OF ADMINISTRATIVE HEARINGS
Section 720. Definitjions.
721. Office of adminjistrative hearings.
722. Chief adwministrative law Judge; functicns, powers and
duties.
723. Hearings.
724, Hearing officers; qgualifications, powers and duties.
725. Adjudicatory proceedings to which hearing officers are not
assignable; exceptions.
726. Construction; severability.

§ 720. Definitions. When used in this article unless the context
otherwise requires:

1. "Agency" means any department, board, bureau, commission, division,
office, council, committee or officer of the state, or a public benefit
corporation or public authority, a majority of the governing board
members of which are either appointed by the governor or serve as
members by virtue of their service as an officer of a state department,
diviasion, agency, board or bureau or combination thereeof authorized by
law to make rules or to make final decisions in adjudicatory proceedingsg
but shall not include the governor, agencies in the legislative and
Judicial branches, agencies created by interstate compact or interna-
tional agreement or the division of military and naval affairs to the
extent it exercises its responsibility for military and naval affairs,
the division of state police, the identification and intelligence unit
of the division of criminal justice services, the state insurance fund,
the unemployment insurance appeals board, the workers' compensation
board, the state division of parcole, the department of corrections and
community supervision, the division of tax appeals, the public employ-
ment relations board, the employment relations board, the New York state
ethics commission cr the department of family assistance.

2. "Agency member" means and includes the individual or group of indi-
viduals constituting the highest authority within any agency authorized
or reguired by law to make final decisions in an adjudicatory proceed-

ing.
3. "Adjudicatory proceeding” means any activity, including licensing
activity, as defined in article one of the state administrative proce-

dure act and hearings of the department of motor vehicles pursuant to
article two-A of the vehicle and traffic law, before an agency in which
a determination of the legal rights, duties, obligations, privileges,
benefits or other legal relations of named parties thereto is required
by law or pursuant to a contract to which an agency is a party where
such contract includes adjudicatory determinations conducted by an agen-
¢y to be made only after an cpportunity for a hearing on the record, but
shall not include rule making proceedings as defined in article one of
the state administrative procedure act including rate making proceedings
or other actions as defined by paragraph {a) of subdivision two of
section one hundred two of the state administrative procedure act, an
aemployee disciplinary action, professional licensing or student disci-

plinary action or a proceeding conducted by the American Arbitration
Association or any similar neutral adjudicatory entity.
4. "Chief administrative law judge" means the director of administra-

tive hearings.
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5. "Hearing officer"” means a person appeinted by the chief administra-
tive law judge to conduct or preside over contested adjudicatory
proceedings in accordance with this article.

6. "Contested adjudicatory proceeding" means an adjudicatory proceed-
ing in which a request for a hearing on disputed issues is made.

7. "Uncontested adjudicatory proceeding” means an adjudicatory
proceaeding in which no request for a hearing is received after notice is
given.

8. "Office" means the office of administrative hearings.

§ 721. Office of administrative hearings. 1. There is hereby created
in the executive department an office of administrative hearings. The
office shall be independent of state administrative agencieg and shall,
notwithstanding the provisions of any cother general or special law, be
responsible for impartial administration of adjudicatory proceedings in
accordance with the provisions of this article other than those exempted
elsewhere in this article. The central office of the office sghall be
located in Albany, and regional offices shall be established and main-
tained by the office as the chief administrative law judge may determine
and for which appropriations are made therefor.

2. The head of the office, who shall be its chief executive officer,
shall be the chief administrative law judge who shall ke appointed by
the governor by and with the consent of the senate to serve for a term
of $ix years. Such person shall be knowledgeable on the subject of
administrative law and procedures and skilled in matters pertaining
thereto. Once appointed and confirmed, the chief administrative law
judge shall serve until his or her term expires or until his or her
successor has been appointed and has been qualified. A vacancy in the
office of chief administrative law judge occurring otherwise than by
expiration of term shall be filled for the unexpired term in the same
manner as original appointments. The chief administrative law judge may,
after notice and an opportunity to be heard, be removed by the governor
for mneglect of duty or misfeasance in office, and the chief administra-
tive law judge may be removed for other cause by the senate on the
recommendation of the governor. The chief administrative law judge shall
devote his or her entire time to the duties of the office. The chief
administrative law judge shall receive a salary in the same amount as
that received by a state officer designated in paragraph {(c) of subdivi-
sion one of section one hundred sixty-nine of this chapter.

§ 722. Chief adninistrative law judge; functions, powers and duties.
The chief administrative law judge shall have the fellowing functions,
powers and duties:

1. To establish, consolidate, alter or abolish any bureau in the
office; to appoint the head of such bureaus and fix their duties; such
bureaus may be established for the purpose of providing specialized
hearings for any given subject area.

2. Subiject to the civil service law and the applicable c¢ollective
bargaining agreement, to appoint, remove or transfer deputies, officers,
assistants, hearing officers, counsels and other employeses as may be
necessary for the exercise of the powers and performance of the duties
of the office; and to prescribe their duties, and fix their compensation
within the amounts appropriated therefor.

3. When regularly appointed hearing officers are not aveilable or when
the chief administrative law judge finds that the character of a specif-
ic case requires the utilization of a different procedure for assigning
hearing officers, the chief administrative law judge, pursuant to appli-
cable collective bargaining agreements, may contract with qualified
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individuals to serve as hearing officers. Such individuals shall be
compensated for their services on a contractual basis for each hearing
pursuant to a reasonable fee schedule established in advance by the
chief administrative law judge. The chief administrative law judge may
not contract with any individual who is at that +time an offigcer or
employee of the state., Temporary hearing officers shall have the same
qualifications for appointment as permanent hearing officers.

4. To develop and implement a program of evaluation to aid the chief
administrative law judge in the performance of his or her duties, and to
assist in the making of promotions, demotions or removals. This program
of evaluation shall focus on three areas of performance: competence,
productivity and demeanor. It shall include consideration of: industry
and promptness in adhering tec schedules, making rulings and rendering
decisions; tolerance, courtesy, patience, attentiveness, and self
control in dealing with litigants, witnesses and representatives, and in
presiding over adjudicatory proceedings; skills and knowledge of the
subject of administrative law and procedures and new developments there-
in; analytical talents and writing abilities; settlement skills; quanti-
ty, nature and quality of case Jload disposition; impartiality and
conscientiousness. The chief administrative law Judge shall develop
standards and procedures for this program, which shall include taking
comments from selected litigants and representatives who have appeared
before a hearing officer. The methods used by a hearing officer but not
the results arrived at by the hearing officer in any case may be used in
evaluating a hearing officer. Before implementing any action based upon
the finding of the evaluation program, the chief administrative law
judge shall discuss the findings and proposed action with the affected
hearing officer; provided however that the chief administrative law
jJudge's authority pursuant to this subdivision is subject to the
provisions of the civil service law and the applicable collective
bargaining agreement.

5. To the extent permitted by law, to publish and make available to
the public all recommended decisions rendered by a hearing officer and
all decisions rendered by an agency after a review of a hearing offi-
cer's recommended decision. The chief administrative Jlaw judge may
charge a reasonable fee for a copy of such determination or decision.
Whenever any law of confidentiality prevents the publication of the
identity of any of the parties, an edited version of the recommended
decision and decision of the agency shall be prepared which shall not
disclose the identities of the protected parties.

6. To collect, compile and prepare for publication statistics and
other data with respect to the operations and duties of the coffice, and
to submit annually teo the governor, the temporary president and minority
leader of the senate and the speaker and minority leader of the assembly
a report on such operations including but not limited to, the number of
hearings initiated, the number of recommended decisions rendered, the
nunber of partial or total reversals by the agencies, the number of
proceedings pending, and on any recommendations of the office of statu-
tory or regulatory amendments.

7. To study the subject of administrative adjudication in all its
aspects, and to develop recommendations including alternate dispute
resolution including preliminary or prehearing conferences or mediation
which would promote the goals of fairness, uniformity and cost-effec-
tiveness. Agencies shall give the office ready access to their records
and full information and reasonable assistance in any matter of research
reqguiring recourse to them or to any data within their knowledge or
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control. Such access, information and assistance shall not be required
where it would be within existing requirements of confidentiality.

8. To adopt, promulgate, amend and rescind rules and requlations to
carry out the provisions of this article and the policies of the office
in connection therewith. Such rules and regulations shall be ccnsistent
with the state administrative procedure act, shall supersede any incon-—
sistent agency rules, and shall include, but not be limited to, uniform
standards and procedures, rules of practice, rules of evidence, stand-
ards for determining when an expedited hearing will be conducted, stand-
ards for uncontested proceedings, standards and guidelines related to
time limits for agency action pursuant to the provisions of subdivision
one of section three hundred seven of the state administrative procedure
act, standards for the assignment of hearing officers and their removal
from cases, and for the maintenance of records in order that, where
authorized by law, the costs of a hearing may be allocated to a party or
to the federal government,

9., To secure, compile and maintain all reports of hearing officers
issued pursuant to this article, and such reference materials and
supporting information as may be appropriate and to establish appropri-
ate management information systems.

10. To develop and maintain a program for the continuing training and
education of hearing cofficers and ancillary personnel.

11. To submit to the governor, the temporary president and minority
leader of the senate and the speaker and minority leader of the assembly
an evaluation of the effectiveness of the office in attaining the objec-
tives specified in this article prepared by an entity independent of the
office. Such evaluation shall be submitted by November thirtieth, two
thousand seventeen and by September first every two years thereafter.

§ 723. Hearings. 1. The office shall be vested with exclusive juris-
diction to hear cases which come before it and all contested adjudicato-
ry proceedings required to be conducted under this article shall be
conducted by a hearing officer assigned by the chief administrative law
judge.

2. If the chief administrative law judge deems it appropriate, a hear-
ing officer may be assigned by the chief administrative law Jjudge to
conduct or assist in administrative duties and proceedings other than
those related to contested adijudicatory proceedings, including but nect
limited to, rule making and investigative hearings if requested by an
agency.

3. Adjudicatory proceedings shall be scheduled for suitable locations
either at the offices of the office or elsewhere in the state, taking
into consideration the convenience of the witnesses and parties, as well
as the nature of the proceedings.

4. Hearing officers shall be assigned to conduct hearings by the chief
adninistrative law judge who shall, whenever practical, use personnel
having expertise in the field or subject matter of the hearing and
assign hearing officers primarily to the hearings of particular agencies
on a long term basis.

5. All hearings shall be conducted in conformance with the state
administrative procedure act.

6. Upon receipt of a request for a hearing, an agency shall within ten
business days give notice to the office and request the assignment of a
hearing officer to the proceeding. The chief administrative law Judge
shall commence a hearing within the time period required by law or if no
such period is required, within thirty business days of such notice. If
the chief administrative law judge, for good cause, cannot commence such
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hearing within the stated period of time, he or she shall provide notice
to all parties, with such cause shown, within ten business days of
raceipt of the request for such hearing and shall schedule such hearing
within ten additional business days of such request.

7. HNothing in this article shall be construed to deprive an agency
member of the authority to determine whether a disputed issue exists or
to adopt, reject or modify the findings of fact and conclusions of law
of any hearing officer.

§ 724. Hearing officers; gqualifications, powers and duties. 1. The
chief administrative law judge shall appoint hearing officers who shall
be authorized to conduct any hearing or motion practice authorized to be
held by the office. Hearing officers shall be in the competitive class
of the classified civil service.

2. Unless otherwise authorized by law and except as provided in subdi-
vision three of this section, a hearing officer shall not communicate in
connection with any issue that relates in any way to the merits of an
adjudicatory proceeding pending before the hearing officer with any
person except upon notice and opportunity for all parties to partic-
ipate.

3. A hearing officer may consult on questions of law and ministerial
wmatters with his or her supervisor, other hearing officers, and support
staff of the office, provided that such supervisors, hearing officers or
support staff have not been engaged in investigative or prosecutorial
functions in connection with the adjudicatory proceeding under consider-—
ation or a factually related adjudicatory proceeding.

4. A hearing officer shall not participate in any proceeding to which
he or she is a party; in which he or she has been attorney, counsel or
representative; in which he or she is interested; or if he or she is
related by consanguinity or affinity to any party to the controversy
within the sixth degree.

5. Hearing officers shall:

{(a) Have all of the powers and duties of presiding officers as author-
ized by article three of the state administrative procedure act.

(b) Advise an agency, as to the location at which and the time during
which a hearing should be held so as to allow for participation by all
affected interests,

(c) Conduct only hearings for which proper notice has been given.

(d) See to it that all hearings are conducted in a fair and impartial
manner.

(e) Issue a recommended decision to an agency stating findings of fact
and conclusions of law.

6. Notwithstanding the requirements of paragraph (e} of subdivision
five of this section, hearing officers shall render determinations
concerning charges pursuant to article two-A of the vehicle and traffic

law.

§ 725. Adjudicatory proceedings to which hearing officers are not
assignable; exceptions. Unless a request is made by the agency, no hear-
ing officer shall be assigned by the chief administrative law Judge to
hear an adjudicatory proceeding with respect to:

l. The division of military and naval affairs to the extent it exer-
cises its responsibility for military and naval affairs, the division of
state police, the identification and intelligence unit of the division
of criminal justice services, the state insurance fund, the unemployment
insurance appeals board, the workers' compensation board, the state
division of parole, the department of corrections and community super-—
vigion, the division of tax appeals, the public employment relations
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board and the employment relations board, the New York state ethics
commission or the department of family assistance.

2. Any proceeding relating to individuals in the care or custody of a
medical, mental, rehabilitative or custodial preogram operated by an
agency.

3. Uncontested adjudicatory proceedings,

4. Any matter where an agency member, commissioner or several commis—

sioners are required to conduct, or determine to conduct, the hearings
directly and individually.

5. Any hearing which must, by the requirements of federal law, be
conducted by another state agency.
§ 726. Construction; severability. 1. The provisions of this article

shall not be construed to limit oxr repeal additional requirements
imposed by law.

2. If any provision of this article or the application thereof to any
person or circumstances 13 adjudged invalid by a court cf competent
Jurisdiction, such judgment shall not affect or impair the wvalidity of
the other provisions of this article or the application thereof to other
persons or circumstances.

§ 3. BSubdivision 2 of section 301 of the state administrative proce-
dure act, as amended by chapter 675 of the laws of 1986, is amended to
read as follows:

2. All parties shall be given reascnable written notice of such hear-
ing, which notice shall include {(a} a statement of the time, place, and
nature of the hearing; (b} a statement of the legal authority and juris-
diction under which the hearing is to be held; (c¢) a reference to the
particular secticns of the statutes and rules involved, where possible;
{d} & short and plain statement of matters asserted; and (e) a statement
that interpreter services shall be made avaiiable to deaf persons, at no
charge, pursuant to this section. Upon application of any party, a more
definite and detailed statement shall be furnished whenever the agency
finds that the statement is not sufficiently definite or not sufficient-
ly detailed. The finding of the agency as to the sufficiency of defin-
iteness or detail cf the statement or its failure or refusal to furnish
a more definite or detailed statement shall nct be subject to judicial
review. Any statement furnished shall be deemed, in all respects, to be
a part of the notice of hearing.

§ 4. Subdivision 6 of section 301 of the state administrative proce-
dure act, as amended by chapter 703 of the laws of 1991, is amended ¢to
read as follows:

6. Whenever any deaf person is a party or a witness therein, to an
adjudicatory proceeding before an agency[+] or [a—witness therein] the
office of administrative hearings in the executive department, as the
case may be, such agency or such office of administrative hearings in
all instances shall appoint a qualified interpreter who is certified by
a recognized national or New York state credentialing authority to
interpret the proceedings to, and the testimeny of, such deaf person.
The agency or such office of administrative hearings conducting the
adjudicatory proceeding shall determine a reasonable fee for all such
interpreting services which shall be a charge upcn the agency. Where the
adjudicatory hearing is before a hearing officer assigned by the chief
adninistrative law -judge of such office of administrative hearings, the
chief administrative law judge shall determine a reasonable fee for all
such interpreting services and may charge the agency for such services,
but in no instance shall such deaf persons be charged for such services.
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§ 5. Subdivision 1 of secticn 302 of the state administrative proce-
dure act, as amended by chapter 250 of the laws of 1985, is amended to
read as follows:

1. The record in an adjudicatory prcceeding shall include: {a} all
notices, pleadings, motions, intermediate rulings; {b) evidence
presented; {c) a statement of matters officially noticed except matters
so obvious that a statement of them would serve no useful purpose; (d)
questicns and offers of proof, cbjections thereto, and rulings thereon;
(e) proposed findings and exceptions, if any; (f) any findings of fact,
conclusions of law or cother recommendations made by a presiding officer;
and {g) any decision, recommended decision, determination, opinion,
order or report rendered.

§ 6. The opening paragraph of subdivision 2 of section 302 of the
state administrative procedure act is designated paragraph (a} and a new
paragraph (b) is added to read as fcllows:

(b} Where the adjudigatory hearing is before a hearing officer
assigned by the chief administrative law ‘judge of the office of adminis-
trative hearings in the executive department, the chief administrative
law Jjudge shall make a complete record of all adjudicatory proceedings.
For this purpcse, unless otherwise provided by statute, the chief admin-
istrative law judge may use whatever means he or she deems appropriate,
including but not limited to, the use of stenographic transcriptions or
electronic recording devices. Upon request made by any party upon the
agency within a reasonable time, but prior to the time for commencement
of judicial review, of its giving notice of its decision, determination,
opinion or order, the agency shall secure a copy of the final record
together with any transcript of proceedings from the chief administra-
tive law judge within a reasonable time and shall furnish a copy of the
record and transcript or any part therecf to any party as he or she may
request. Except when any statute provides otherwise, the chief adminis-
trative law Jjudge is authorized to charge the agency not more than its
cost for the preparation and furnishing of such record or transcript or
any part thereof, and the agency may pass any such charge on to the
person redquesting the record.

§ 7. Section 307 of the state administrative procedure act, subdivi-
sion 3 as added by chapter 504 of the laws of 1983 and paragraph {a) of
subdivision 3 as amended by chapter 645 of the laws cof 19%5, is amended
to read as follows:

§ 307. Decisions, determinations and orders. 1. Where the administra-—
tive hearing is before a hearing officer assigned by the chief adminis-
trative law judge of the office of administrative hearings in the execu-
tive department:

(a) After the hearing, the hearing officer shall issue a recommended
decision based on findings of fact and conclusions of law which shall be
submitted to the agency, to the parties to the proceeding and their
repraesentatives within reasconable time limits provided for by statute,
or, if no time limit is =80 provided for, within thirty days after
submission of briefs subsequent to the completion of the hearing or, if
briefs are not submitted, then within thirty days after completion of
the hearing, provided however, that such thirty day time limit may be
extended in complex cases for good cause shown for an additional thirty
day pericod upon approval by the chief administrative law judge of an
application for each such extension filed therefor by the hearing offi-
cer. The agency may adopt the recommended decision in its entirety or in
part, or issue its own decision. Upon receipt cf the recommended deci-
sion of the hearing officer, the agency shall adopt or issue its final
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dacision within fifteen business days. Should the agency fail to adopt
or issue its final decision within fifteen days, the recommended deci-
sion shall become final.

{b) Where the agency differs from a finding of fact or conclusion of
law made by the hearing officer in the recommended decision, the agency
shall make a written exception to such finding and state why it has made
such exception, which shall be made part of the record. The agency shall
transmit a copy of each final decision to the office of administrative
hearings in the executive department.

(c) If the agency determines that additional evidence is necessary,
the matter shall be referred to such office of administrative hearings.
If the same hearing officer is unavailable, a different hearing officer
shall be assigned by the chief administrative law judge of such office,.
After taking the additional evidence, the hearing officer shall prepare
a recommended decisicn as provided in paragraph (a) of this subdivision
upon the additional evidence and the record of the prior hearing. A copy
of such recommended decision shall be submitted te the agency and to the
parties and their representatives as provided in such paragraph.

2, A final decision, determination or order adverse to a party in an
adjudicatory proceeding shall ke in writing or stated in the record and
shall include findings of fact and conclusions of law or reasons for the

decision, determination or crder. Findings of fact, if set forth in
statutory language, shall e accompanied by a concise and explicit
statement of the underlying facts supporting the findings. If [+—3=n

accordance—with —ageney—sules,] a party submitted proposed findings of
fact, [£he] a recommended or final decision, determinaticon or order
shall 1include a ruling upon each proposed finding. A copy of the deci-
sion, determination or order shall be delivered or mailed forthwith to
each party and to his or her attorney of record.

2] 3. Unless required for the disposition of ex parte matters
authorized by law, members or employees of an agency assigned to render
a decision or tc¢ make findings cof fact and cenclusions of law in an
adjudicatory proceeding shall not communicate, directly or indirectly,
in connection with any issue of fact, with any person or party, nor, in
connection with any issue cof law, with any party or his or her represen-
tative, except upon notice and oppeortunity for all parties to partic-
ipate. Any such agency member (a) may communicate with other members of
the agency, and (b) may have the aid and advice of agency staff other
than staff which has been or is engaged in the investigative or prose-
cuting functions in connection with the case under consideration or
factually related case.

This subdivision does not apply {a) in determining applications for
initial licenses for public utilities oxr carriers; or (b) to proceedings
involving the validity or applicaticn cf rates, facilities, or practices
of public utilities or carriers.

[3] 4. {a) Fach agency shall maintain an index by name and subject of
all written recommended and final decisions, determinations and orders
rendered by the agency in adjudicatory proceedings. For purposes of

this subdivision, such index shall also include by name and subject all
written recommended or final decisions, determinations and orders
rendered by the agency pursuant tc a statute providing any party an
opportunity to be heard, other than a rule making. Such index and the
text of any such written recommended or final decision, determination or
order shall be available for public inspection and ceopying. Each recom-—
mended and Ffinal decision, determination and order shall be indexed
within sixty days after having been rendered.
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{b} An agency may delete from any such index, recommended or final

decision, determination or order any information that, if disclcsed,
would constitute an unwarranted invasion cf perscnal privacy under the
provisions of subdivision two of secticn eighty-nine of the public offi-
cers law and may alsc delete at the request of any person all references
tc trade secrets that, 1f disclosed, would cause substantial injury to
the competitive position of such person. Information which would reveal
confidential material protected by federal or state statute, shall be
deleted from any such index, recommended or final decision, determi-
naticn or order.

§ 8. Transfer of employees. 1. On or before January 1, 2016, the chief
administrative law judge of the office of administrative hearings in the
executive department, with the approval of the director of the budget,
shall file with the chairpersons of the senate finance and assembly ways
and means committees an implementation plan that indicates which posi-
tions are to be transferred (and from which agencies} in corder tc imple-
ment the organization of such office of administrative hearings and the
structure of the program required to be administered pursuant to article
26-A of the executive law.

2. Upon the filing of an approved plan as provided for in subdivision
1 of this section, the chief administrative law judge of such office is
authorized, subject to the approval of the director of the budget and in
accordance with the provisions of section 70 of the civil service law to
transfer to such office such employees as he or she may deem necessary.
An employee so transferred shall not within a period of two vyears from
the date of his or her transfer be subject tc an involuntary assignment
which would require a relocatiocn.

3. A transferred employee shall remain in the same collective bargain-
ing unit as was the case prior to his or her transfer; successor employ-
ees to the positions held by such transferred employees shall, consist-
ent with the provisions of article 14 of the civil service law, be
included in the same unit as their predecessors. Employees serving in
positions in newly created titles shall be assigned to the appropriate
bargaining unit. MNothing contained in article 26-A of the executive law
shall be construed to affect: (a} the rights of employees pursuant to a
collective bargaining agreement; (b} the representaticnal relationships
among employee organizations or the bargaining relationships between the
state and an employee crganization; or (¢) existing law with respect to
an application to the public employment relations board seeking desig-
nation by such board that certain persons are managerial or confiden-
tial.

§ 9. Transfer of records. The records and files c¢f all hearings pend-
ing in and unheard by agencies as of September 1, 2016 shall be trans-
ferred to the office of administrative hearings in the executive depart-
ment.

§ 10. Evaluations. 1. By July 1, 2017, a preliminary program evalu-
ation of the following items shall be undertaken by an entity independ-
ent of government, selected by the office of administrative hearings in

the executive department through a request for proposal process. The
evaluation shall assess:
{a} The effectiveness of such office to date in meeting legislative

objectives in program design and funding and its efficiency in perform-
ing its functions;

(b} Any changes needed in organization or processes, or in program
design, to provide adjudicatory services more effectively and efficient-

ly.
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Such evaluation shall be completed no later than November 30, 2017,
and shall be submitted tc the governor, the temporary president of the
senate, the speaker ¢f the assembly, the minority leaders of the senate
and the assembly, and the chairpersons of the senate finance committee
and the assembly ways and means committee.

2. By July 1, 2019, program evaluations of the following issues shall
be undertaken:

(a) The extent to which such office has operated efficiently;

(b) Changes needed in office organizatiocn or processes, or in program
design, to provide adjudicatory services more efficiently;

{c}) The effectivenass of the office in meeting legislative objectives
in program design and funding;

{d) Changes needed in the organization or prccesses, or in program
design to deliver the program more effectively; and

{e} An assessment of alternative mechanisms which cculd provide adju-
dicatory services, taking intc account potential effectiveness and effi-
ciency.

3. Program evaluations shall be undertaken by: (a) the state comp-
troller; and (b} an entity independent of government, selected by such
cffice of administrative hearings through a regquest for proposal proc-
ess. FEach review shall be completed no later than November 30, 2019, and
shall be submitted to the governcr, the temporary president of the
senate, the speaker of the assembly, the minority leaders of the senate
and the assembly, and the chairpersons of the senate finance committee
and the assembly ways and means committee.

§ 11, This act shall take effect ilmmediately; provided however, that
secticn two of this act shall take effect September 1, 2016; and further
provided that +this act shall be applicable only to those adjudicatory
preoceedings pending or unheard on or after September 1, 2016.




NEW YORK STATE ASSEMBLY
MEMORANDUM IN SUPPORT OF LEGISLATION
submitted in accordance with Assembly Rule III, Sec 1(f}

BILL NUMBER: A640
SPONSQOR: Lentol
TITLE OF BILL: An act te amend the executive law and the state admin-

istrative procedure act, in relation to the creation of an office of
administrative hearings

SUMMARY QF PROVISIONS:

Section 1. Legislative Findings

Section 2 creates an Office of Administrative Hearings in the Executive
Department. The head cf the cffice shall be the Chief Administrative Law
Judge. The Chief Administrative Law Judge will be responsible for super-
vising, training and assigning hearing cfficers to conduct hearings. A
summary of the specific provisions of the new office follows.

Sec. 720, defines wvarious terms.

"Agency® is defined using the definition of Public Authority or Public
Benefit Corporation, as contained in Chapter 183 of the Laws of 1987,
the Prompt Pay Bill.

"Adjudicatory proceeding” is defined to explicitly include licensing
activity, DMV hearings under art. 2A of the Vehicle and Traffic Taw, and
hearings pursuant to a contract to which the State is a party. Also
deleted from the definition as it would appear in SAPA is a requirement
that the proceeding be "on the record." In US v, Allegheny Ludlum
406A.5.742, the Supreme Court held that a hearing need not be on the
record, but can be on notice with public comment. This definition takes
that understanding of hearings into account.

Rule making and rate making proceedings, as defined under Article 1 of
SAPA, employees disciplinary proceedings, student disciplinary actions,
or hearings adjudicated by a neutral party such as AAA are specifically
excluded from the provision of this legislation. Professional licensing
or disciplinary proceedings are not excluded.

Sec. 721, relating to the Office of Administrative Hearings, creates the
Office and provides for the appointment of a Chief Administrative Law
Judge. The language is similar to language found in Tax Law, Paragraph
2002, creating the tax tribunal. (See alsc Revised Washington Code
24.12.0110; New Jersey statute s5.52:14F-1}.

Sec. 721, paragraph 2, deals with the appointment, terms and qualifica-
tions of the Chief Administrative Law Judge, the questions of holdeover,
how a vacancy is filled, and the question of removal. The language
added is derived from Tax Law, S.2004. (Terms: Washington a five-year
term; Minnesota a six-year term; New Jersey a six-year term). (Quali-




ficaticns: New Jersey requires a lawyer; Minnescta-the director must be
"learned in the law" and also demonstrate "knowledge of administrative
procedures" and be "free from political and economic asscciations which
would impair his ability to function”; Washington-requires a lawyer.)
(Removal: Minnesota-for cause; Washingten-for cause.)}

Sec. 722, outlines the powers, duties and responsibilities of the Chief
Administrative Law Judge, it allows him or her to establish administra-
tive units and appoint deputies, hearing officers, counsels and employ-
ees as necessary.

Paragraph 3, deals with the appointment of temporary hearing officers.
The language is derived from the New Jersey statute. It would prohibit
state employees from receiving such contracts and is similar te language
found in the Minnescota and Washingtceon statutes.

Paragraph 4, derived from the New Jersey statute, contains a provision
with respect to evaluation. It is absolutely essential that evaluation
of hearing officers be conducted to allow for promotions, demotions and
removals., Various scholars have indicated that the New Jersey statute
has one of the best programs of evaluation.

Paragraph 7, deals with studies of adjudicatory proceedings, and
requires the Chief Administrative Law Judge to study administrative law
and recommend changes to the Legislature and Governor.

Paragraph 8, is derived in part from Washington's 5.34.12.080 and allows
uniform standards to be promulgated, taking into consideration the agen-
cy's needs for variances in certain cases. Paragraph 8 (b} authecrizes the
office to promulgate rules for the conduct of conciliation and mediation
conferences.

Sec. 723, paragraph 1 requires all contested adjudicatory proceedings to
be conducted by hearing officers assigned by the Chief Administrative
Law Judge. It is derived from Minnesota 5.14.50.

Paragraph 2 authcrizes, on a voluntary basis, agencies which are
exempted from the requirements of the Article to use the services of the
Chief Administrative Law Judge if the agency and the Chief ALJ deem it
appropriate. This could include hearings on legislative facts which the
agency has determined requires a full airing. This is similar to New
Jersey Statute S.52:14F-5 and Minnesota S5.14.50.

Paragraph 3 allows the Chief Administrative Law Judge to schedule adju-
dicatory hearings and conciliation and mediation conferences at the
Office of Administrative Hearings cor other suitable locations in the
State, taking intc consideration the convenience of witnesses and
parties.

Paragraph 4 deals with assignments of hearing cfficers. It provides
that, whenever practical, the Chief ALJ use personnel having expertise
in the field and assign hearing officers primarily to the hearings of
particular agencies on a long-~term basis. This language is taken from
Washington code 5.34.12.040.

Paragraph 5 states that all Hearings conducted under the Article be
conducted in conformance with the State Administrative Procedure Act.

Paragraph 6 deals with the scheduling of hearings. It assures that hear-




ings will not be held up indefinitely by an agency failing to request
the Chief Administrative Law Judge specifically to conduct the hearing.

Sec. 724, deals with the qualifications, powers and duties of hearing
cfficers. Paragraph 1 requires hearing officers to be selected by
competitive examination and is derived from Tax Law. FParagraph 4
requires hearing officers to be free from any political or eccnomic
assoclations that would impair their ability to function officially in a
fair and c¢bjective manner. This language is taken from Minnesota

5.14.48. Parties may, of course, move to dismiss a judge on the basis of
bias on particular facts under SAPA, in any event.

Paragraph 5, derived from Minnescta $.14.50, is a re-statement of the
powers that a hearing officer would have as a presiding officer under
Article 3 of SAPA.

The core concept: Agencies maintain control of the administrative proc-
ess and have the final authority to determine issues of fact and conclu-
sions of law, as well as to determine whether or not they are dealing
with a contested issue of adijudicative fact. Fairness requires a full
blown trial-type hearing before an impartial hearing officer if there is
a dispute over adjudicative facts. No such requirement exists regarding
agency policy.

Paragraph 3 (e} provides for recommended decisions for most hearings or
a report on the recommended or final decision of the hearing panel or
administrative review bcard.

Paragraph 6 provides that the decisions of hearing officers in Vehicle
and Traffic cases shall be final decisions.

Finally S5.675 specifically identifies those agencies and activities
which are exempt from the bill unless an agency wishes to use the proc-
ess.

Paragraph 1, for the most part, tracks those agencies exempted from the
provision of SAPA for both rule making and adjudicatory procedures and
adds the Diwvision of Tax Appeals and the Public Emplcoyee Relations
Board. In addition, the Employment Relatiocns Board, the State Insurance
Fund, the Unemployment Insurance Appeals Board, and the Workers' Compen-
sation Board are added.

Paragraph 2 exempts those proceedings relating to individuals in
medical, mental, rehabilitative or custodial programg operated by the
state.

Paragraph 3 states the obviocus: adjudicatory proceedings which do not
invelve disputed issues of adjudicative fact are exempt from this act
unless an agency determines that it wishes to use this Article.

Paragraph 4 is derived from the New Jersey Statute and provides that,
where a final decision maker wishes to conduct a hearing, he may do so.
The New Jersey Statute has been interpreted by the New Jersey Court, on
the basis of this provision, as exg¢luding the administrative law judges
of the Unempleyment Insurance Board. Since the New York Statute is
virtually identical, this language will exempt UI hearing officers from
the prowvision of this bill. However, hearings conducted by members of




professional licensing or disciplinary boards are not excluded from the
bill. The hearing committees on which board members sit are required by
law to have a hearing officer, officially titled an Administrative OLfi-
cer, advise the committee members. The Chief ALJ will assign hearing
officers to hear cases with board members. It is not the intent of this
legislation for the hearing officer to usurp in any way the statutory
power of the professiocnal licensing and disciplinary boards or their
hearing committees.

Section 725, paragraph 5 is added tc insure that hearings which are
required to be held by another agency by the Federal Government shall
not be transferred into this new office.

Sections three, four, five, six, & seven of the Bill amends the State
Administrative Procedure Act to conform to the new process.

Sections eight and nine provides for the transfer of emplcyees, records
and functions once the new agency is created.

Section ten provides for two evaluations of the Office of Administrative
Hearings, one by July 1, 2017, and another by July 1, 2019.

PURPOSE AND JUSTIFICATION: The citizens of this State have a right to
fairness in adjudicatory proceedings. Adjudicatory proceedings are simi-
lar to rule making proceedings in many important respects including
pelicy making, law making, and the resolution of issues of legislative
facts. However, adjudicatory proceedings are unique regarding the resocl-
ution of issues of fact concerning the lmmediate parties or so called
adjudicative facts. When a protected interest is at stake, a citizen is
entitled to the opportunity for a trial-type hearing, including such
procedural rights as calling witnesses, confrontations, cross examina-
ticn, a chance to know and refute all evidence the agency considers, and
a statement of finding and reasons on disputed adjudicative facts.

Where legislating is done in an adjudicatory proceeding, fairness
requires that those whe oppose the legislation should have an opportu-
nity te challenge any fact the agency uses that is susceptible to
reasonable challenge. However, trial procedure is inapprcpriate in both
rule making and adjudication for the development of facts which are
utilized for informing the agency's legislative judgment on guestions of
the law and policy, so called legislative facts. BAn agency may use facts
in its files and in the minds of its personnel, but not withcut making
the facts known so that any citizen who is affected may either submit
rebuttal material or identify specific facts and request an cpportunity
for cross examination. Certain facts are mixed with judgment, policy
ideas, opinion, discretion, or philosophical or political preference.
These facts are often controverted but may be found without supporting
evidence. Trial procedure is inappropriate in both rule making and adju-
dication for the development of judgmental, predictive or evaluative
facts, Some such facts cannct be and therefcre need not be proved with
evidence.

Agencies must uncover and use the available facts that may impecrtantly
affect their policy judgments, whether in fcrmal or informal action, and
whether in adjudication or rule making. Except where such judgmental,
predictive or evaluative facts are deemed toc clear for argument, an




agency should allow an affected person a pre-decision chance to respond
with written cor oral argument to judgmental, predictive or evaluative
facts which affect the decision. However, c¢ross examination of judg-
mental, predictive or evaluative facts should be denied unless the agen-
cy finds that cross examination is an efficient way to determine judg-
mental, predictive or evaluative facts which are specific and essential
for the governmental action.

Fairness requires an agency to provide the citizens of this state with a
statement of reasons supporting a decision. Such a statement should

inform the party of both the grounds of the decision and the essential
facts on which the agency's inferences are based.

The use of agency employees tc adjudicate claims against an agency
encourages an institutional bias that undermines the fairness and impar-
tiality desired in administrative adjudication. The perception of fair-
ness will be greater if hearing officers are employed by a central state
agency.

The creation of a central, independent hearing office will permit an
agency to fully develop before a hearing officer those adjudicative,
legislative, and judgmental, predictive or evaluative facts on which it
relied in making its decisicon. In this way, an agency will be able to
clearly articulate the standards, policies and considerations which led
to its decision and provide a reasoned explanation of the decision.

PRIOR LEGISLATIVE HISTORY: A.9230 in 1978, A.1032 in 1579, A.11057 in
1986, A.5766 (Lenteol) in 19B7-88, S5.8538 (Floss) was Starred on the
Senate Calendar In 1886. §8.3613A of 1989 Considered by both Houses -
Veto 22 A.9194 of 1990 Considered by both Houses - Veto 23
A.3863A/5.2340A of 1993 - Veto 40 A.10059A/5.6941A passed in Senate and
was not considered by Assembly A.2818-A was passed in the Assembly in
1995 5.2029-B was not acted upon by the Senate in 1395 A,2818-D was
passed in the Assembly in 1996 S.2029-D was not acted upcn by the Senate
in 1996 A.108-A of 1997-98 A.144 of 1999-00 A.662/3.7034 of 2001-2002
A209/5278 of 2003-04 A4521/52085 of 2005-06 A.2B92 of 2007-08 A.6063 of
2011-12 A.1334 of 2013-14

EFFECTIVE DATE: Immediately, except for section 2 which will take
effect on September 1, 2014, and shall be applicakle to proceedings
pending or unheard on or after September 1, 2016.




May ,2014

RE: Anactto amend the executive law
and the state administrative
procedure act, in relation to the
creation of an officer of
administration hearings

A, 640 (Lentol)

MEMORANDUM IN SUPPORT

Submitted on behalf of the New York State Professional Fire Fighters Association.

The New York State Professional Fire Fighters Association (NYSPFFA), ILA.F.F.
AFL-CIO, a not-for-profit association representing approximately 18,000 fire
fighters in 104 Locals in various cities, villages and towns across New York State,
strongly supports enactment of this bill to amend the Executive Law and the State
Administrative Procedure Act to create a centralized system for administrative
hearings through the Otfice of Administrative Hearings.

New York State’s agency-based administrative adjudication process is fragmented
and, at the very least, gives the appearance of unfairness to those seeking relief
from its processes. Each agency is vested with the responsibility of conducting
administrative agencies concerning enforcement of the laws, rules, and
regulations relevant to that agency and adjudicating claims against it. The use of
agency employees to adjudicate claims infuses an institutional bias into the
process and allows the use of facts in the agency’s files and institutional
knowledge that are never made available to the affected person to inspect or
challenge. Further, in some cases, where the hearing officer is not an employee
and paid for each hearing, many hearing officers are reluctant to {ind against the
agency out of the fear that they will no longer be requested to serve as a hearing
officer.

This legislation would move to a centralized model for administrative
adjudication, where there would be a single Office of Administrative Hearings
that is comprised of independent and impartial hearing officers. The intent of this
model is to create greater transparency of the agency’s findings and conclusions
of law underlying its final decision and create a fair process for an affected
person.,




Generally, the procedure would require the agency in need of a hearing to forward the request to
the Office of Administrative Hearings, where after a fair and impartial hearing officer would be
appointed to collect evidence, hear testimony, and provide a recommendation to the agency on
factual findings and conclusions of law. In those situations where the agency differs from the
recommendations of the hearing officer, a written exception to any finding is necessary with an
explanation that shall become a part of the record. This will allow the agency to set forth the
standards, policies, and considerations that led the decision, while giving the affected person and
others notice of the same.

This legislation is necessary to entrench greater fairness in the administrative process and receive a
just result at the agency level, as opposed to commencing costly litigation that many individuals do
not have the means to finance or the time to endure.

Therefore, NYSPFFA strongly supports the enactment of this legislation.

Respectfully submitted,

Michael T. McManus, President
New York State Professional Fire Fighters Association

4821-6730-0387, v. 1




Enclosure (9)

A. 488 — Limiting Participation of Private Organizations
in the Retirement System




A488-A Ryan No Same as

Retirement and Social Security Law

TITLE....Relates to limiting participation by certain public or quasi-public organizations in the
retirement system

01/07/15  referred to governmental employees

03/30/15 amend and recommit to governmental employees

03/30/15 print number 488a
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STATE OF NEW YORK

488--A

2015-2016 Regular Sessions

IN ASSEMBLY

(Prefiled)

January 7, 2015

Intreduced by M. of A. RYAN -- read once and referred to the Committee
on Governmental Employees -- committee discharged, bill amended,
orderad reprinted as amended and recommitted to sald committee

AN ACT to amend the retirement and sccial security law, in relation to
participation by public or guasi-public organizations in the retire-
ment system

The People of the State of New York, represented in Senate and Assem-
bly, do enact as follows:

Section 1. Subdivisicn a of section 31 of the retirement and social
security law, as amended by chapter 379 of the laws of 1989, is amended
to read as follows:

a. Any public or guasi-public organization created wholly or partly or
deriving its powers by the legislature of the state and which organiza-
tion employs persons engaged in service to the public or any state agen-
cy as defined in section fifty-three-a of the state finance law, or the
New York state association of town superintendents of highways, inc. or
any school board association, by resolution legally adopted by its
governing bedy and approved by the comptroller, may elect to have its
officers and employees become eligible to participate in the retirement
system. Acceptance of the officers and employees c¢f such an employer
for membership in the retirement system shall be optional with the comp-
troller. If he shall approve their participation, such organization,
except as specifically provided in this article to the contrary, shall
thereafter be treated as a participating employer. Any election made
pursuant to this subdivision by a school board association shall be
applicable to current employees of such asscciation. Notwithstanding
the foregoing provisions, any officer or employee of the New York state
association of town superintendents of highways, inc., the New York
state school boardas association, the New York state association of coun-
ties, the association of towns of the state of New York, the New York

EXPLANATION--Matter in italics {(underscored) is new; matter in brackets
[—] is old law to be omitted.
LBDO0612-02-5
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conference of mayors and other municipal officials, or any school board
association, first employed on or after the effective date of the chap-
ter of the laws of two thousand fifteen which amended this subdivision,
shall not be eligible to participate and/or receive service credit in
the retirement system based on such employment. ‘

§ 2. Section 609 of the retirement and social security law is amended -
by adding a new subdivision i to read as follows:

i. Notwithstanding any other provision of this section or any other
law, rule or regulation, an officer or employee of the New York state
association of town superintendents of highways, inc., the New York
state school boards association, the New York state association of coun-
ties, the association of towns of the state of New York, the New York
conference of mayors and other municipal officials, or any school board
association, shall not receive service credit for employment with such
organization on or after the effective date of this subdivision.

§ 3. Severability clause. If any clause, sentence, paragraph, subdiwvi-
sion, section or part of this act shall be adjudged by any court of
competent jurisdiction to be invalid, such judgment shall not affect,
impair, or invalidate the remainder thereof, but shall be confined in
its operation to the clause, sentence, paragraph, subdivisicn, section
or part thereof directly involved in the controversy in which such judg-
ment shall have been rendered. It is hereby declared to be the intent of
the legislature that this act would have been enacted even if such
invalid provisions had not been included herein.

§ 4, This act shall take effect immediately.

FISCAL NOTE.--Pursuant to Legislative Law, Section 50:

This bill would require that persons first employed by the following
associations on or after the effective date will not be eligible for
membership in the New York State and Local Employees' Retirement System:

The New York state association of town superintendents of highways,
inc,

The New York state school board association,

The New York state asscciation of counties,

The assogiation of towns of the state of New York,

The New York conference of maycors and cther municipal cofficials, and

Any school board association.

This legislation also would freeze the benefit accruals of employees
of one of the boards of associaticns who are members of the NYS&LERS as
of the effective date. If this bill is enacted, it is likely to face a
constitutional challenge based upen the guarantee that a member's bene-
fits may ncot be diminished.

If this Dbill is enacted, there will be no cost to the retirement
system.

Summary of relevant resources:

The membership data used in measuring the impact of the proposed
change was the same as that used in the March 31, 2014 actuarial wvalu-
ation. Distributions and other statistics can be found in the 2014
Report of the Actuary and the 2014 Comprehensive Annual Financial
Report.

The actuarial assumpticns and methods used are described in the 2010,
2011, 2012, 2013 and 2014 Annual Report to the Comptroller cn Actuarial
Assumptions, and the Codes Rules and Regulations of the State of New
York: BAudit and Control.

The Market Assets and GASB Disclosures are found in the March 31, 2014
New York State and Local Retirement System Financial Statements and
Supplementary Information.
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I am a member of the American Academy of Actuaries and meet the Quali-
fication Standards to render the statement of actuarial opinion
contained herein.

This estimate, dated March 30, 2015, and intended for use only during
the 2015 Legislative Session, i1s Fiscal Note No. 2015-93, prepared bhy
the Actuary for the New York State and Local Employees’ Retirement
System,




NEW YORK STATE ASSEMBLY
MEMORANDUM IN SUPPORT OF LEGISLATION
submitted in accordance with Assembly Rule III, Sec 1(f)

BILL NUMBER: A488A
SPONSOR: Ryan
TITLE OF BILL: An act to amend the retirement and social security

law, in relation te participation by public or gquasi-public organiza-
tions in the retirement system

PURPOSK :

Te limit participaticn by officers and employees of certain private
organizations in the New York State public retirement system.

SUMMARY OF PROVISIONS:

Section 1 of the bill amends section 31 of the retirement and social
security law in relation to participation of certain private organiza-
tions in the New York+State pension system.

Section 2 of the bill is the effective date.

JUSTIFICATION:

The NYS retirement system is one of the largest in the nation - with
over a million participants and having a value of almost 5160 billion.
The system is a benefit to hardworking public employees and.it i1s a
benefit to state and local government in terms of attracting and retain-
ing qualified emplcyees. As much as the retirement system 1s a benefit,
it is also a financial burden especially to local governments. According
to the NYS Office of the State Comptroller, for the 2011-2012 fiscal
year, contributions to the retirement system from government employers
totaled over $4.5 billion.

In recent years, the NYS Legislature has acted responsibly in passing
measures to help control the cost cof the state pension system, partic-
ularly for local governments. And, although reform measures such as new
pension tiers have been established, there are still other prcblems with
the pension system that must be fixed. A prime example of this is the
state's law permitting employees of certain private organizations to
participate in the state's public retirement systemn.

Under current law, officers and employees of private organizations such
as the NYS Association of Counties, the NYS5 School Roards Association,
the Association of Towns of the State of New York, and the NYS Confer-—
ence of Mayors are all eligible to participate in New York's retirement
system. Decades ago, these corganizations applied for (and were granted}
this special privilege. Consequently, the state’'s public retirement
system includes certain private-sector employees that enjoy a specizal




benefit that other similarly situated private sector employees do not
have. A particularly troubling aspect of this arrangement is that, in
some cases, the officers and emplovyees of these private organizations
are actually registered lobbyists. Ultimately, the state pensicns for
these individuals increases costs for state and local government - costs
that are ultimately borne by New York residents. It is outragecus and
unfair to require New York residents to pay the costs of a public
pension for private sector lebbying organizations. Another particularly
irksome aspect of this situation is that these groups regularly lobby
New York state government officials to reduce the high costs of pensions
tor local governments - the very costs that thelr officers and employees
are contributing to threough the special privilege they are taking advan-
tage of. In fact, the NYS Association of Counties, The NYS Conference of
Mayors and the NYS Schools Beoards Association have all had pension
reform con their lobbying agenda.

To be sure, the NYS retirement system is large and costs a lot of money.
There are many, many hard-working public employees that deserve a public
pension - and a pension system should be maintained for these individ-
uals. However, the fact that the current system provides a public
pension to private-sector lobbying organizations demands a fix. This
bill does just that.

BILL HISTORY:

2014: AB211

FISCAL IMPLICATIONS:

This bill will reduce the number of individuals eligible for the NYS
retirement system and will therefore reduce pension costs for NYS and
for local governments.

EFFECTIVE DATE:
Immediately.




May 2015

RE:  Anact to amend the retirement
and social security law, in relation
to participation by public or quasi-
public organizations in the
retirement system

A. 488-A (Ryan)

MEMORANDUM IN SUPPORT

Submitted on behalf of the New York State Professional Fire Fighters Association.

The New York State Professional Fire Fighters Association (NYSPFFA), LLA.F.F.
AFL-CIO, a not-for-profit association representing approximately 18,000 fire
fighters in 104 Locals in various cities, villages and towns across New York State,
strongly supports enactment of this bill to amend the Retirement and Social Security
Law (“RSSL”) to prohibit the participation of new employees of certain private
organizations in the New York State public retirement system (hereinafter the
“Retirement System”) and cease the employees of such private organizations to earn
additional service credit.

Years ago, certain private organizations were authorized to participate in the
State’s public retirement system. These entities include NYS Association of
Counties, NYS School Boards Association, the Association of Town of the State
of New York, and the NYS Conference of Mayaors.

In some cases, the officers and employees of these private organizations are
registered lobbyists and have lobbied at points to reduce the costs of pensions for
local governments. Ironically, their participation in the Retirement System
increases the costs of the Retirement System, which is ultimately borne by the
taxpayers.

It is time for the employees of these private orgamzations to be barred from
participation in the Retirement System, and this legislation will achieve that goal
with regard to new hires and by freezing existing employees’ service credit on the
date that this legislation is enacted into law.




Therefore, NYSPFFA strongly supports the enactment of this legislation.

Respectfully submitted,

Michael T. McManus, President
New York State Professional Fire Fighters Association

4850-3712-1059,v. 1
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S. 2236 — MRSA Disability




$2236 LIBOUS No Same as

ON FILE: 01/26/15 Retirement and Social Security Law
TITLE....Relates to impairments of health, presumption and staph/MRSA
01/22/15 REFERRED TO CIVIL SERVICE AND PENSIONS
02/09/15 1ST REPORT CAL.70
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STATE OF NEW YORK

2236

2015-2016 Regular Sessions

IN SENATE

January 22, 2015
Introcduced by Sen. LIBOUS -- read twice and ordered printed, and when
printed to be committed to the Committee on Civil Service and Pensions

AN ACT to amend the retirement and social security law, in relation to
impairments of health, presumption and staph/MRSA

The People of the State of New York, represented in Senate and Assem-—
bly, do enact as follows:

Section 1. The retirement and social security law is amended by adding
a new section 363-ddd to read as follows:

§ 363-~ddd. Impairments of health; presumption; Staph/MRSA. Notwith-
standing any provision of this chapter or of any general, special or
local law to the contrary, any police officer or firefighter who 1is
covered by the provisions of section three hundred sixty~-three of this
title and who contracts methicillin resistant staphylococcus aureus
{(MRSA) or Staph/MRSA will be presumed to have contracted such disease in
the performance or discharge of his or her duties as the natural and
proximate result of an accident and to be disabled from the performance
of his or her duties unless the contrary be proven by competent
evidencea.

§ 2. This act shall take effect immediately.

FTSCAL NOTE.--This bill will affect certain members of the New York
State and Local Police and Fire Retirement System by presuming that
contracting MRSA or Staph/MRSA will qualify them for a accidental disa-
bility retirement, unless the contrary be proven by competent evidence.

If this bill 1is enacted, it would lead to more disabilities being
classified as "accidental”., For the disabilities so classified due to
this bill, the cost would depend on whether such person would have
otherwise been eligible for an ordinary disability, a performance of
duty disability or a service retirement. For those who contract such
disease prior to being eligible to receive an ordinary disability
retirement, it 1s estimated that there would be an average per person
cost of apprcximately eight (8) times final average salary. For those

FXPLANATION--Matter in italies (underscored} is new; matter in brackets
[—1 is old law to be omitted.
LBD0O7180-02-5
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who contract such disease who would be eligible to receive an ordinary
disability retirement, it i1s estimated that there would be an average
per person cost of approximately four (4) times final average salary.
For those who contract such disease who would be eligible to receive a
performance of duty disability retirement, it is estimated that there
would be an average per perscn cost of approximately two (2) times final
average salary. For those who contract such disease who are eligible for
service retirement, 1t is estimated that there would be an average per
person cost of approximately 150% of final awverage salary.

However, we anticipate that few additicnal accidental disability
retirements will be granted, and thus, the resulting costs are expected
tc be negligible.

Summary cf relevant resources:

The membership data used in measuring the impact of the proposed
change was the same as that used in the March 31, 2014 actuarial wvalu-
ation. Distributions and other statistics can be found in the 2014
Report of the Actuary and the 2014 Comprehensive Annual Financial
Report.

The actuarial assumptions and methods used are described in the 2010,
2011, 2012, 2013 and 2014 Annual Report *o the Comptroller on Actuarial
Assumptions, and the Codes Rules and Regulations of the State of New
York: Audit and Contrcl.

The Market Assets and GASB Disclosures are found in the March 31, 2014
New York State and Local Retirement System Financial Statements and
Supplementary Information.

T am a member of the American BAcademy of Actuaries and meet the Quali-
fication Standards tc render the actuarial opinicon contained herein.

This estimate, dated January 16, 2015 and intended for use only during
the 2015 Legislative Session, 1s Fiscal Note No. 2015-32, prepared by
the Actuary for the New York State and Local Police and Fire Retirement

System.




NEW YORK STATE SENATE
INTRODUCER'S MEMORANDUM IN SUPPORT
submitted in accordance with Senate Rule VI, Sec 1

BILL NUMBER: 52236

SPONSOR: LIBOUS

TITLE OF BILL: An act to amend the retirement and social security
law, in relation to impairments of health, presumption and staph/MRSA

PURPOSE OR GENERAL IDEA OF BILL:

This bill intends to provide to police officers and firefighters a prop-
er pension in case of employment related disabilities associated with
MRSA.

SUMMARY OF SPECIFIC PROVISIONS:

This bill would provide a 75% accidental disability benefit for police
officers and firefighters provide the assumption that methicillin
resistant staphylococcus aureus was contracted in the line of duty.

EFFECTS OF PRESENT LAN WHICH THIS BILL WOULD ALTER:

Presently, police officers’' and firefighters who suffer employment
related disabilities such as tuberculosis, hepatitis, or HIV are able to
receive a three quarters accidental disability benefit. This legislation
would extend such a benefit to those police officers and firefighters
whoe contract methiciliin resistant staphylococcus aureus.

JUSTIFICATION:

Due to the increased exposure which police officers and firefighters
have to those individuals who have methicillin resist--ant staphylococ-
cus aureus and to protect the families of those police officers and
firefighters who are so exposed, a presumption that the individual is
disabled from the performance of duties is warranted. The retirement
system has the burden cf proving otherwise. This legislation would deem
such exposure as an accident so that the member would be, eligible for
three—-quarters of their final average salary. There can be no dispute
that such protection is more than warranted.

PRIOR LEGISLATIVE HISTORY:

$.3785B of 2013: Passed Senate
3.3785 of 2014: Passed Senate




FISCAL IMPLICATIONS FOR STATE AND LOCAL GOVERNMENTS:

See fiscal note.

EFFECTIVE DATE:
Immediately.




May 2015
RE:  An act to amend the retirement
and social security law, in relation
to impairments of health,
presumption and staph/MRSA
S. 2236 (Libous)

MEMORANDUM IN SUPPORT

Submitted on behalf of the New York State Professional Fire Fighters Association.

The New York State Professional Fire Fighters Association (NYSPFFA), I.A.F.F.
AFL-CIQ, a not-for-profit association representing approximately 18,000 fire
fighters in 104 Locals in various cities, villages and towns across New York State,
strongly supports enactment of this legislation which would provide a three-quarters
pension benefit for police officers and fire fighters who contract methicillin resistant
staphylococcus aureus (MRSA),

Due to the increased exposure that police officers and fire fighters have to individuals
who have MRSA and to protect the families of those police officers and fire fighters
who are so exposed, a presumption that the individual is disabled from the
performance of duties is warranted.

Under current law, police officers and fire fighters who suffer similar blood borne
employment-related disabilities, such as tuberculosis, hepatitis or HIV, are able to
receive a three-quarters accidental disability benefit. This legislation would extend
this accidental disability benefit to those police officers and fire fighters who contract
MRSA in the line of duty by creating a presumption that it occurred in the
performance or discharge of his or her duties.

Alternatively, without this presumption, individual police officers and fire fighters
will have the burden of proving that contraction of MRSA was the natural and
proximate result of an accident, which is difficult in most cases because MRSA can
be contracted by simply skin-to-skin contact or coming into contact with an object
previously touched by a person infected with MRSA.




In 2012, the Legislature through the passage of A. 5739-A/ 8. 7209 determined that this
presumption is warranted. However, the Governor vetoed this legislation despite it offering a
necessary benefit to New York State police officers and fire fighters with a service-related disability
at a negligible cost, as determined by the New York State and Local Police and Fire Retirement
System’s actuarial analysis.

Therefore, NYSPFFA strongly supports enactment of this legislation.

Respectfully submitted,

Michael T. McManus, President
New York State Professional Fire Fighters Association

4831-4293-4051,v. 1




Enclosure (11)

A. 5517/ S. 3950 — Creation of Amsterdam Firefighters’
Benevolent Association




S 3950 AMEDORE Sameas A EA5517 Santabarbara Same as S 3950 AMEDORE

5517 Santabarbara ‘Firefighters
ON FILE: 02/25/15 Firefighters ‘TITLE....Creates the Amsterdam Firefighters'
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STATE OF NEW YORK

3950

2015-2016 Regular Sessions

IN SENATE

February 24, 2015

Introduced by Sen. AMEDORE -- read twice and ordered printed, and when
printed to be committed to the Committee on Local Government

AN ACT in relation teo the c¢reation of the "Amsterdam Firefighters'
Benevolent Association”

The People of the State of New York, represented in Senate and Assem-
bly, do enact as follows:

Secticn 1. Incorporation; membership. A not-for-prcfit corporation by
the name of "Amsterdam Firefighters' Benevolent Association”, hereinaft-
er referred to as the TMasscciation™, is hereby created. It shall be
composed of such members eligible for membership therein as hereinafter
provided as shall: (a) nctify the secretary of the Amsterdam Profes-
sional Firefighters Union in writing prior to the organization meetling
hereinafter provided for the corporation created by this act of their
desire tc become members; or (b) attend such meeting or an adjournment
thereof, and also such persons eligible as may thereafter become members
of such corpcoration pursuant to its by-laws.

§ 2, Persons eligible for membership. All perscons who are now or here-
after shall be employed as professional firefighters in the fire depart-
ment of the city of Amsterdam, county of Montgomery shall be eligible
for membership in the corporation created by this act except that any
firefighter who has been removed for cause from the fire department and
who has not been reinstated therein shall not be eligible for membership
in such corporation. The membership of any person 4n such corporation
shall terminate when his membership in the c¢ity of Bmsterdam fire
department terminates.

§ 3. Purposes. The association shall have as 1ts purposes the
promoticn of a friendly association for the belterment of its members
and their relations with the community, for promoticn of fraternal
intercourse among its members, tc study and disseminate among its
members the most efficient manner of fighting fires and the relief, aid
and assistance of its members and their families who are disabled or

EXPLANATION--Matter in italies {underscored) 1s new; matter in brackets
[—] is old law to be cmitted.
LBD01491-01-5




O~ U W

S R R T = =R SRR UV RN UV S R VS RN PV RN FURN FUIR PR SV (S I T G T NG T T G T NG TN N S N SO Gy T Gy AU O O U
=W oW TR WNERE OQWOIHhUU R WNEFE QWO MO WNRE QWO W e oOwWw

55

S. 3950 2

indigent, and for the promotion of the welfare of the fire service, and
for any of the foregoing purposes shall have the pcwer tc purchase, take
and hold, transfer and convey real and personal property.

§ 4. Powers and duties. Such corporation shall have all the powers of
a not-for-profit corporation, and the provisions of law relating to
not~for-profit corporations shall apply to such corporation except where
they conflict with the provisions of this act. However, unless the writ-
ten approval of the state becard of social services shall have first been
obtained this corporation shall not establish and maintain any home or
instituvution which, 1f separately 1ncorporated, would require the
approval of such board.

§ 5. Organization meeting; by-laws. The secretary of the Amsterdam
Professional Firefighters' Union shall call a meeting for the organiza-
tion of such corperation te be held net later than three months after
the effective date of this act, notice of which shall be given by him by
posting or causing to be posted a notice thereof in five <conspicuous
places within the territory protected by the city of Amsterdam fire
department and alsc by publication of notice thereof in one or more
newspapers having a dgeneral circulation within such territory, and such
posting and publication shall be effected at least ten days prior to the
date of such meeting. At such meeting cr any adjournment therecf the
members of such corporation present shall adopt by-laws and elect offi-
cers and trustees to serve until the first annual meeting which shall be
held on a date toc be fixed by the by-laws. Any member failing to comply
with the by-laws, rules or regulations duly adopted by such corporation
shall be subject to suspension and expulsion in such manner as may be
provided for in such by-laws. Any member who ceases to be such, volun-
tarily or otherwise, shall forfeit all interest in the property of such
corporation.

§ 6. Control and disposal of funds and property. The control and
disposal of the funds of preoperty of such corporation, the exercise of
its powers, and the management and control of its affairs shall be vest-
ed in and exercised by a board of trustees which shall consist of seven
members of such corporation, wviz: the president, the vice-president, the
secretary, the treasurer and three cther members having the title of
trustee. Such officer and trustees shall be elected at the annual meet-
ing of such corperation in the manner prescribed by its by-laws.

§ 7. Precept for payment of foreign fire insurance premium taxes. Such
corporation shall collect and there shall be paid to it all taxes
imposed by secticn 9104 of the insurance law for fire department use and
benefit, upon premiums for insurance against loss or damage by fire
covering property situated in the city of ABmsterdam, county of Montgom-
ery. The officer of such corporation designated by its by-laws to
collect and receive the aforesaid tax shall have all the powers and be
subject to all the provisions of the iusurance law, relating to treas-
ures of fire departments. Such corporation shall also be entitled to
receive a share of the tax Imposed by section 2105 of the insurance law,
based upon the business written in the territory with respect to which
it is entitled to collect and receive the tax under section 2104 of the
insurance law. Such taxes shall only be used for the use and benefit of
the fire department,

§ 8. The city of Amsterdam shall pay over to the association any
foreign fire insurance mcnies in its custody. These monies will be used
for the purposes set forth in section three of this act.

§ 9. This act shall take effect January 1, 2017.
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BILL NUMBER: 53550

SPONSOR: AMEDCRE

TITLE OF BILL:

An act in relation to the creation of the "Amsterdam Firefighters’
Benevolent Association”

PURPOSE:

Creates

the Bmsterdam Firefighters'

Benevolent Association.

SUMMARY OF PROVISIONS:

Secticn 1: Creates the "Amsterdam Firefighters' Benevolent Association”.
Section 2: Defines the persons eligible for membership.

Section 3: Defines the purpose of the association.

Section 4: Powers and duties shall be that of a not for profit.
Section 5: Includes the by-laws of the organization.

Section 6: Identifies control and disposal of funds and property.
Section 7: Describes precept for payment of foreign fire insurance
premium taxes.

Section 8: Requires the City of Amsterdam to pay the BAssociation any
foreign fire insurance monies in its custody.

Section 9: Establishes the effective date.

JUSTIFICATION:

A recently revised City Charter failed to include the lccal law that
cbligated the Treasurer to distribute the foreign fire insurance monies
to the unincorporated association, This legislation seeks teo incorpcrate
this Association and designate it as the proper recipient of the foreign
fire insurance monies.

LEGISLATIVE HISTORY:

2013/2014 - 87327/A 9726 — Referred to Local Government/Passed Assembly.




FISCAL IMPLICATIONS:

None.

EFFECTIVE DATE:
This act shall take effect January 1, 2017.




May 2015

RE:  Anactin relation to the creation of the
“Amsterdam Firefighters’ Benevolent
Association”

A. 5517 (Santabarbara)
S. 3950 (Amedore)

MEMORANDUM IN SUPPORT

Submitted on behalf of the New York State Professional Fire Fighters Association.

The New York State Professional Fire Fighiers Association (NYSPFFA), I.A.F.F.
AFL-CIO, a not-for-profit association representing approximately 18,000 fire
fighters in 104 Locals in various cities, villages and towns across New York State,
strongly supports enactment of this legislation that would incorporate the
“Amsterdam Firefighters® Benevolent Association” (“Association”) and designate it
as the proper recipient of the foreign fire insurance monies in the City of Amsterdam.

Sections 9104 and 9105 of the Insurance Law, also known as the foreign fire
insurance tax (2% mongy), impose certain taxes on out-of state insurance companics
writing insurance policies against fire loss on properties located within the State.
Generally, the State collects the monies and then distributes it to entities affording fire
protection for a specific locality, such as, among others, the fire departments, fire
districts, and, upon a special act of the Legislature, fire department benevolent
associations.

The City of Amsterdam’s revised charter failed to address the distribution of the
foreign fire insurance monies to the unincorporated association. This legislation
would correct that omission and rightly distribute the foreign fire insurance monies
directly to the Association. Ultimately, this proposed act would make the distribution
of the foreign fire insurance monies in the City of Amsterdam more consistent with
the intent of the Insurance Law by having it go to the use and benefit of the fire
fighters protecting the City and the overall promotion of the fire service.

Therefore, NYSPEFFA strongly supports the enactment of this legislation.

Respectfully submitted,

Michael T. McManus, President
New York State Professional Fire Fighters Association
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SUPREME COURT OF THE STATE OF NEW YORK Index No.: 01257472014
COUNTY OF KINGS Return Date: 3-9-15 :

-------------------------- - X Cal. No.: 35-37
ALEXANDER HAGAN, as President of and on behalf of
UNIFORMED FIRE OFFICERS ASSOCIATION,
LLOCAL UNION NO. 854, LAF.F., STEPHEN
CASSIDY, as President of and on behalf of
UNIFORMED FIREFIGHTERS ASSOCIATION,
LOCAL 94, LA.F.F., AFL-CIO, EDWARD BURKE, and
JOSEPH HENNELLY, individually, and on behalf of
those similarly situated,
Petitioners,

-against- _ DECISION/ORDER

CITY OF NEW YORK, and BILL DE BLASIO, as
Mayaor of the City of New York and NEW YORK CITY
FIRE DEPARTMENT, and DANIEL A. NIGRO, as
Commissioner of the New York City Fire Department
and as Chairman of the New York City Fire Pension
Fund, -

Respondents.

- The following papers numbered 1 to 14 were read on this motion:

Papers: Numbered

. Notice of Petition/Petition

Affidavits/Affirmations/ExXhibits.....ccccoiviimminrrvniinercecnicene 1,2.3
Notice of Motion for Admission Pro Hac Vice
Affidavits/Affirmations/Exhibits...........cccoooncciiniinnnn 4
Empire’s Notice of Motion to Intervene on Consent
Proposed ANSWET, EIC......ccvimmivrieiriiiminiie e 5
. Respondents” Answer '
Affirmations/Affidavits/Exhibits/etc.......ccovirviiiineiiniinnins . 6,7
Reply Affirmations/Affidavits/Exhibits..........cociiiinin o 8,9,10,11
Other...(Sur-Reply, Affidavit, Opposition to Sur-Reply)............... 12,13,14
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Upon the foregoing papers, the motion and petition are decided as follows:

Petitioners commenced this CPLR article 78 proceeding seeking to enjoin the City of
New York (the "‘City”) and the New York City Fire Department (“FDNY™) fromAdisc]osing
information concerning certain FDONY retirees. The proceeding stems from a May 6, 2014
request for information made by the Empife Center for Public Policy (“Empire”)’ un'der the
Freedom of Information Law (“FOIL™) to the New York City Fire Department Pension Fund (the
“Pension Fund”). Empire requested a list of the Pension Fund’s retired members for fiscal years
2008-2009, i009-2010, 2010-2011, 2011-2012, 2012-2013 and 2013-2014, and for each such
rétiree, the retiree’s last employer, gross retirement benefit for each calendar year, years of
service (service credit), retirement date and date of commencement of retirement system

membership.

The City and FDNY agreed to disclose all the requested information except for the names
of the members of the Pension Fund who retired from law enforcement positions, namely fire
marshals and supervising fire mérsha!s, on the ground that disclosing the names of these
individuals could endanger their lives and safety (Public Officers Law § 87[2] [f] ).

Petitioners subsequently commenced this CPLR article 78 proceeding seeking to enjoin
the City and FDNY from releésing any of the requested information. Petitioners contend that
disclosing the informétion would be an “unwarranted invasion of personal privacy”(Public

Officers Law § 87[2][b] ) and would violate New York City Administrative Code, Section 13-

_ 'Empire is a think tank whose purpose is to inform voters and policymakers about issues,
including pension reform. ‘ ' :

s




316(b)" since the Board of Trustees of the Pension Fund never voted to release the information.
Erﬁpire filed a motion té intervene in the proceedi—ng and maintains that under FOIL, all
information that Was requested must be disclosed and that there is no merit to the City’s and the
'FDNY’S position that disclosure of the namés of retired marshals and stpervising marshals is
exempt from disclosure under Public Officers Law § 87[2][f]. Empire further maintains that
disclosure of the requested information would not be an unwarranted invasion of personal
privacy or a violation of New York City Administrative Code, Section 13-316(b). Empire’s
counsel also made a motion to have Gregory G. Katsas Esq. admitted pro hac vice to the
Supreme Court of the State of New York, Kings County in order to have him argue and try this
matter for Empire,

The motions and the petition are consolidated for disposition.

ANALYSIS:

The Motions: |

CPLR 7802(d) provides for intervention in an article 78 proceeding and provides: “[t]he
court ... may allow other interested persons to intervene.” Intervention lies in the “sound
discretion of fht: court” (White v. Incorporated Village of Plandome Manor, 1§0 A.D.2d 854, 593
N.Y.S.2d 881 [2nd Dep' 1993], leave to appeal denied, 83 N.Y.2d 752, 633 N.E.2d 489,611
N.Y.S.2d 134 [1994]. Having filed the FOIL requests under review, Empire has a clear interest

in the proceeding. Accordingly, its unopposed motion to intervene is GRANTED. Empire’s

2 Administrative Code § 13-316 provides that the Board of Trustees shall be the head of
the Pension Fund and that the Board shall make all determinations regarding the retirement of its
members. Section 13-316(b) provides that the Board shall act by resolution “which shall be
adopted by a vote of at least seven-twelfths” of the number of votes authorized to be cast.
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unopposed motion to have Gr-egory G. Katsas Esq. admitted pro hac vice to the Supreme Court
of the State of New York in order to argue and try this matter for Empire is GRANTED.
The Statutory Framework: |

The starting point for any FOIL inquiry is that the public has the right to know and ilt is
the burden of the government to justify the denial of access (Matter of Data Trée, LILCwv.
Romuaine, 9 N.Y.3d 454, 463, 849 N.Y.S.2d 489, 880 N.E.2d 10 [2007] ). Thus, “[ilna
proceeding pursuant to CPLR article 78 to compel the production of material pursuant to FOIL,
the agency denying access has the burden of demonstrating that the material request_ed falls
within a statutory exemption . .. .” (Baez v. Brown, 124 A.D.3d 881, 1 N.Y.S.3d 376, 379 [2nd
Dep’t 20151, citing Public Officers Law § 89[5][e], [f}; Matter of West Harlem Bus. Group v.
Empire State Dev. Corp., 13 N.Y.3d 882, 885, 893 N.Y.S.2d 825, 921 N.E.2d 592 [2009];
Matter of Data Tree, LLC v. Romaine, 9 N.Y.3d 454, 462463, 849 N.Y.S.2d 489, 880 N.E.2d
10 [2007); Matter of Fappiano v. New York City Police Dept., 95 N.Y 2d 738, 746, 724
N.Y.S.2d 685, 747 N.E.2d 1286 [2001]; Matter of Verizon N.Y., Inc. v. Mills, 60 A.D.3d 958,
959,. 875 N.Y.8.2d 572 [2nd Dep’t 2009] ). “The oft-stated standard of review in CPLR article
78 préceedings, i.e., that the agency's determination will not be set aside unless arbitrary or
capricious or without rational basis, is not applicable” (Capital Newspapers Div. of Hearst Corp.
v, Burns, 109 A.D2d 92, 94, 490 N.Y.S.2d 651, 653 [3rd Dep’t 1985] ).

The entity resisting disclbsure must érticulate a partichlarized and specific justification
fdr denying access to the requested informationr (Baez, 1 N.Y.8.3d at 379 [citations omitted] ).
*Conclusory assertions that certain records fﬁll within a statutory exemption are qot. sufficient;

evidentiary support is needed” (Dilworth v. Westchester County Dept. of Correction, 93 AD.3d
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722,724, 940 N.Y.S.2d 146, 149 [2nd Dep’t 2012] ). Moreover, exemptions from disclosure
*“are to be narrowly inferpreted so that the public is granted maximum access to the records of
government” ( Matter of Data T}ee, LLC v. Romaine, 9 N.Y.3d at 462, 849 N.Y.S.2d 489, 880
N.E.2d 10).

Public Officers Law § 87(2)(1).

FDNY and the CITY have not met their burden of demonstrating that disclosure of the
names of the retired fire marshals and supervising fire marshals is exempt under Public Officers
Law § 87(2)(f), which exempts from disclosure materials that, “if disclosed],] could endanger t'he
life or safetﬁl of any person.” Respondents point out that many of the retired fire marshals and
supervising fire marshals whose names have been requested acted as law enforcement officers
during their careers and effected many arrests. Respondents contend that if the names of these
individuals are made public, those individuals individual who have been arrested could easily
ascertain, through the internet, the current address of the fire marshal or supervising fire marshal
wﬁo made the arrest and then seek retribution against the fire marshal or supervising fire marshal
and possibly his or her family. Respondents further contend that it is well known that retired
law enforcement éfﬁcers, such as retired marshals and supervising fire marshals, are likely to
own firearms and that disclosure of their names would make them targets of individuals seeking
to secure a firearm.

The Court rejects both of these arguments for the same reasons they were rejected in
Matter of New York Vet;ran Police Assln. v. New York City Police Dept. Art. [ _Pension Fund, 92
A.D.2d 772,773,459 N.Y.S8.2d 770 [1st Dep’t 1983], revd. on other grounds 61 N.Y.2d 639,

471 N.Y.S.2d 851,459 N.E.2d 1288 [1983] ).- In Matter of New York Veteran Police Assn., the
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petitioner filed a FOIL request for disclosure bf the names and addresses of al] retirees of the
New York City Police Department (“NYPD”) who were currently receiving pensions and
annuitiés. NYPD and the lower Court denied the request partly on the ground that such _

| disclosure might endanger the lives and safety of these individuals. In fcjecting this argument and
directing that the names and addreéses of the retired officers be disclosed, the Appeilate Division,
First Department stafed:

The only point raised by respondents which could feasibly
support their non-disclosure is the defense that such
disclosure might endanger the lives of the retired police
officers. However, such a contention is without support in
the record below and is bolstered completely by
speculation. As noted, the requested information had been
made available to petitioner up until 1978 and no incident
has been set forth by respondents involving danger to an
officer from such disclosure.

(New York Veteran Police Ass’'n v. New York City Police Dept. Article I Pension Fund, 92

A.D.2d at 773, 459 N.Y.8.2d 770 at 772).

In rejecting the argumeﬁt that public disc]osure of the names of the retired police officers
would make them targets of unsavory individuals seeking to secure firearms, the Court cited,
with approval, a case where pistol license applications were perrni&ed to be inspected and the
same argument of potential danger upon disclosure was made. In that case, the court stated:

[R]espondent argues that serious harm might ensue if the
records were open to inspection, He speculates that
criminals will spend their diurnal hours at police stations
and county clerks' offices searching for likely *targets’ who
may then be nocturnally attacked for their weapons or those
valuables the weapons were carried to safeguard. This
suggestion is at best speculative; the ordinary mugger may
generally prefer the little old lady with a string handbag to
the subject lethally armed with a loaded pistal. . . .

-6-




(Veteran Police Ass'n, 92 AD.2d at 773, 459 N.Y.S.2d at 772, citing Kwitny v. McGufre, 102

- Misc.2d 124, 125, 4i2 N.Y.S.2d 867 [1979], aff'd for reasons of Wallach, J., 77 A.D.2d 839, 432
N.Y.S.2d 149 [1st Dep’t 1980], aff'd for reasons stated in op. of Wallach, J., 53 N.Y.2d 968, 441
N.Y.S.2d 659, 424 N.E.2d 546 [1981]).

Here, the record is devoid of any evidence substantiating petitioners” and respondents’
claim that the retired fire marshals and supervising fire marshals could face danger if their names
were made public. Tﬁc petitioners and respondents failed to cite to any specific instances where
someone who was arrested by any law enforcement officer attempted to locate and cause the
officer harm upon seeing the officer’s name in the public domain. One would tlﬁnk that if someone
who had a grudge against a law enforcement officer, he or she would already know his or her
name. Similarly, the petitioners and respondents failed to cite to any instance where a retired law
enforcerﬁent officer who name was made public was targeted by someone for the purpose of
stealing his firearm.

| While an agency invoking Public Officers Law § 87(2)(f) “need only demonstrate a
possibility of endanger[ment]” (Matter of Bellamy v. New York City Police Depr., 87 A.D.jd 874,
875,930 N.Y.S.2d 178 [1st Dep’t 2011], gff"d. 20 N.Y.3d 1028, 960 N.Y.S.2d 343, 984 N.E.2é_l
317 [2013]; see Matter Qnyne& v, Fisc};er, 101 A.D.3d 1188, 1190, 956 N.Y.8.2d 604 [3rd Dep't
2012]), the exemption may not be invoked, as here, on the basis of mere speculation that harm will
result from the requested disclosure (Muck v. Howard, 91 A.D.3d 1315, 1'316, 937 N.Y.5.2d 785
[4th Dep’t 2012); Matter of New York Veteran Police Assn. v. New York City Police Dept. Art. I

| Pension Fund, 92 A.D.2d at 773, 459 N.Y.S.2d 770 ). The court therefore rejects- FDNY’s and the

City’s contention that the names of the retired fire marshals and supervising fire marshals are
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exempt from disclosure under Public Officers Law § 87(2)(1).
Public Officers Law § 87[2][b] . |

Public Officers Law § 87[2][b] exempts frorﬁ FOIL disclosure information which, *if
disclosed would constitute an unwarranted iﬁvasion of personal privacy under the provisions of
 subdivision two of section eighty-nine of this article.” Pursuant to Public Ofﬁcers Law § 89(2)(b),
*[a]n unwarranted invasion of personal privacy includes, but shall not be limited to” seven
specitied kinds of disclosure.” Where, as here. the requested disclosure does not fall within any of
these seven categories, this Court “must decide whether any invasion of privacy ... is ‘unwarranted’
by balancing the privacy interests at stake against the public interest in disclosure of the
information” (Matter of New York Times Co. v. City of N.Y. Fire Dept., 4 N.Y.3d 477, 485, 796
N.Y.S5.2d 302, 829 N.E.2d 266 [2005]; see also Harbatkin v. New York City Dept. of Records and
Information Services, 19 N.Y.3d 373, 380, 971 N.E.2d 350, 352, 948 N.Y.S.2d 220, 222 [2012] ).

In Empire Center for New York State Policy v. New York State Teachers' Retirement
System, 23 N.Y.3d 438, 444, 15 N.E.3d 271, 272, 991 N.Y.S.2d 516, 517 [2(}14] Court of Appeals

apparently conducted such a balancing analysis and concluded that the disclosure of the names of

_ 3Public Officers Law § 89(2)(b) provides that *“An unwarranted invasion of personal
privacy includes, but shall not be limited to: 1. disclosure of employment, medical or credit
histories or personal references of applicants for employment; ii. disclosure of items involving
the medical or personal records of a client or patient in a medical facility; iii. sale or release of
lists of names and addresses if such lists would be used for solicitation or fund-raising purposes;
iv. disclosure of information of a personal nature when disclosure would result in economic or
personal hardship to the subject party and such information 1s not relevant to the work of the
agency requesting or maintaining it; v. disclosure of information of a personal nature reported in
confidence to an agency and not relevant to the ordinary work of such agency; vi. information of
a personal nature contained in a workers' compensation record, except as provided by section one -
hundred ten-a of the workers' compensation law; or vii. disclosure of electronic contact
information, such as an e~-mail address or a social network username, that has been collected
from a taxpayer under section one hundred four of the real property tax law.

P
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the retired members of the New York State Teachers’ Retirement System would not be an
unwarranted invasion of personal privacy.

While Empire is instructive, it is not determinative. The petitioner in Empire sought
disclosure of only the names of retirees of New York State Teachers’ Retirement System . Here,
not only is Empire seeking disclosure of the names of certain retirees of the Pension Fund, it is also
seeking disclosure of their gross retirement benefit for certain years, years of service (service
credit), retirement date, date of comimencement of retirement system membership and last
employer. “What constitutes an unwarranted invasion of personal privacy is measured by what
would be offensive and objectionable to a reasonable [person] of ordinary sensibilities” (Thomas v.
New York City Dept. of Educ., 103 A.D.3d 495,497, 962 N.Y.S.2d 29, 31 [1st Dep’t 2013], citing,
Matter of Beyah v. Goord, 309 A.D.2d 1049, 1050, 766 N.Y.S.2d 222 {3d Dept. 2003] [internal
quotation marks omitted] ). While the court recognizes that most individuals would object to their
pension information being made public, it would not be reasonable for a public employee to make
such an objection. Public employees simply do not enjoy the same privacy rights as employees .
who work in the private sector. In Capital Newspapers Div. of Hearst Corp. v. Burns, 109 A.D.2d
02, 94, 490 N.Y.S.2d 651, 653 [3rd Dep’t 1985], the Court stated that

Since tax dollars are spent to pay public employees, the public has
a right to know certain facts relating to such employment, This is
not to say that public employees do not have a right of privacy.
However, the acceptance of public employment carries with it a
realization that certain facts relating to such employment must be
public knowledge. This includes, for example, a public employee's
name, public office address, title and salary (Public Officers Law §
87(3]{b]). This disclosure has, on occasion, been extended to
former employees ( Matter of New York Teachers Pension Assn. v.

Teachers’ Retirement System of City of N.Y., 71 A.D.2d 250, 422 ]
N.Y.8.2d 389, lv. denied 49 N.Y.2d 701, 426 N.Y.S5.2d 1025, 403
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N.E.2d 187; Matter of Gannett Co. v County of Monroe, 59

A.D.2d 309, 399 N.Y.S.2d 534, affd. 45 N.Y.2d 954, 411 N.Y.S.2d

557,383 N.E.2d 1151)*,
While C'apifql Newspapers Div. of Hearst Corp. did not specifically address disclosure of
pension information, the court sees no reason to treatl such information differently for FOIL
purposes.

lPetitioners’ concern that placing the requested information in the public domain would

make FDNY retirees more susceptible to identity theft is not supported by the record. Empire
correctly points out that similar information has been in the public domain for many years® and
petilioners haye failed to cite to any specific instance where the disclosure of a person’s salary or
pension benefit was used for identity theft purposes.

- Because the City and FDNY has failed to proffer more than conclusory assertions
supporting their claims that disclosing the information requested by Erﬁpire would be an
unwarrantéd invasion of personal privacy, they failed to meet their burden of demonstrating that
the inforrﬁation is exempt from disclosure pursuant to Public Officers Law § 87[2][b] ( see
Public Officers Law § 89[5][e], [f]; Matter of West Harlem Bus. Group v. Empire State Dev.

Corp., 13 N.Y.3d 882, 885, 893 N.Y.S.2d 825, 921 N.E.2d 592 [2009]; Matter of Cook v.

Nassau County Police Dept., 110 AD.3d 718,719, 972 N.Y.S.2d 638 [2nd Dep’t 2013]).

“In this case, the Court granted petitioner’s petition for the release of the names, job titles,
and salary levels of certain County employees who had been terminated.

SEmpire states that since 1883, the City has published the names and salaries of City
employees in its yearly “Civil List.” Empire further states that the City had previously {nade
public the names and pension amounts of retirees in the FDNY Pension Fund for certain fiscal
years was well as the names and salaries of New York City public employees for other fiscal
years. Indeed, Empire maintains that it published this information on its website.

-10-




The Court has considered the other arguments against directing disclosure of the
 requested information, including the argument that such would violate New York City
Adrninistrativ¢ Code, Section 13-316(b), and find thém to be without merit.

Accordingly, it is hereby

ORDERED that Empire’s motion fo intervene and the motion to have Gregory G,
Katsas, Esq.- admitted ?ro hac vice to the Suprem-e Court of the State of New York, Kings
County.in order to argue and try this matter for Empire are GRANTED; and it is further

ADJUDGED that Vthe City and FDNY are directed to comply with Empire’s FOIL
request dated May 6, 2014 forthwith; and it is farther

ADJUDGED that the petition is denied and the proceeding is dismissed.

. . l.r
Dated: April 2,2015 / ' HON. PETER P. SWEENEY, J.5.C.

PE?EER P. SWEENEY, A.J.S.C.

-11-
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Study Bill — Disbursement of Foreign Fire Tax (2%)
Monies to NYSPFFA




STATE OF NEW YORK

2015 Legislative Session
AN ACT to amend the insurance law, in relation to the distribution of fire
insurance premium taxes

The People of the State of New York, represented in_Senate and Assembly, do
enact as follows:

Section 1. Paragraph 1 of subsection (d) of
law, as amended by chapter 293 of the law
follows:

=9105 of the insurance
g amended to read as

section or section nine thousand one hun
distributed by him or her not .dater than
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f New York for the

New York, and five
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such remalning monies received
treasurer of the Firemen's Assock
support and malntenance of the fi

the treasurer of =
promote, support and
firefighters employed.in the
specified in paragrabl
of the balani :

as designated in paragraph two hereof
epartment or fire company and upon which
tion has been paid.

afforded fite
the tax provig

;otection
d. in this

ake effect immediately and shall apply to all
intendent of insurance pursuant to section 9105
encing with these monies received on or before Bpril

§ 2. This &
monies received by 't
of the insurance law
1, 2015.




NEW YORK STATE ASSEMBLY

MEMORANDUM IN SUPPORT OF LEGISLATION
submitted in accordance with Assembly Rule III, Sec 1{f)

BILL NUMBER:
SPONSOR:

TITLE OF BILL: An act to amend the insurance law, in relation to the
distribution of fire insurance premium taxes.

Fire Fighters
surance premium taxes
ection 9105 of the

PURPOSE: To include the New York State Professi
Association in the appertionment of certain fis
collected by the Superintendent of Insurance:
insurance law.

section (d) OF ‘section 9105 of the
“of the laws of 1988, is amended to
uperintendent of Ingurance to the

SUMMARY OF PROVISIONS: Paragraph 1 ofs
insurance law, as amended by chapter:
apportion 5% of monies collected by t

by the Superinténdent of

is distributed to paid
required that ten
organization for

ork). No similar

JUSTIFICATION: A majority of At
Insurance that represents fir

percent of those monies be distrs
volunteer fire fighters (Firemen®

fighters (New Yo
professional fir

: &5 volunteer firefighters.
ters Association represents over
various towns, cities and wvillages

across th
protect .

it is only fair and equitable that
ers Association share in the monies

2005-2006: A72
2007-2008: A6547

FISCAT, IMPLICATIONS: .

EFFECTIVE DATE: This act shall take effect on or after Bpril 1, 2015.

4811-2707-5617, v. 1




Enclosure (14)

A. 6722 /S. 4611 — Constitutional Amendment to Forfeit
Public Pensions




S 4611 BUDGET Same as A 6722 Buchwald
(MS)

ON FILE: 03/31/15 Constitution, Concurrent
Resolutions to Amend

TITLE....Provides that members of a public pension
or retirement system convicted of a felony involving

breach of public trust be subject to forfeiture of

pension benefits, rights and privileges

03/30/15 REFERRED TO FINANCE

03/31/15 ORDERED TO THIRD READING
CAL.318

03/31/15 PASSED SENATE

03/31/15 DELIVERED TO ASSEMBLY

03/31/15 referred to judiciary

1:A6722 Buchwald (MS) Same as S

4611 BUDGET

EConstitution, Concurrent Resolutions to Amend
'TITLE....Provides that members of a public
ipension or retirement system convicted of a
felony involving breach of public trust be subject
1o forfeiture of pension benefits, rights and
:'privileges

Currently on Assembly Committee Agenda
EJ udiciary (WEINSTEIN)

'OFF THE FLLOOR, Tuesday, March 31, 2015
503/3 0/15referred to judiciary

'03/30/15to attorney-general for opinion

204/0 8/15opinion referred to judiciary
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STATE OF NEW YORK

4611

2015-2016¢ Regular Sessions

IN SENATE

March 30, 2015

Introduced by BUDGET BILL -- read twice and ordered printed, and when
printed to ke committed to the Committee on Finance

CONCURRENT RESOLUTION CF THE SENATE AND ASSEMBLY

propeosing an amendment to section 7 of article 5 of the constituticn, in
relation to forfeiture of pension rights or retirement benefits upon
cenviction of a felony related to public employment

Section 1. Resolved (if the Assembly concur}, That section 7 of arti-
cle 5 of the constitution be amended to read as follows:

§ 7. After July first, nineteen hundred forty, membership in any
pension or retirement system of the state or of a civil division thereof
shall be a contractual relaticnship, the benefits of which shall not be
diminished cr impaired. A public official who is a member of a pension
cor retirement system who is convicted of a felony related to public
office shall be deemed to have wilfully breached such contractual
relationship regardless of when such relationship was established. As a
result of such breach, all benefits, rights and privileges he or she may
have under such pension or retirement system regardless of when such
rights or privileges accrued or vested, shall be subject to forfeiture
as may be provided by law. The legislature shall enact legislation to
implement this amendment taking intc account interests of justice.

§ 2. Resolved (if the Assembly concur), That the foregeoing amendment
be referred to the first regular legislative session convening after the
next succeeding general election of members of the assembly, and, in
conformity with section 1 of article 19 of the constitution, be
published for 3 months previous to the time of such election.

EXPLANATION-~Matter in italiecs (underscored) is new; matter in brackets
[—] is o©ld law tc be cmitted.
LBDB2C94-01-5




Legislation in New York State Fiscal Year 2015-16 Budget

S. 3006-B
S. 2006-B

Part CC — An act to amend, among other things, to amend the
retirement and social security law, in relating to revocation
of the public pension of a public official.

NOTE: This legislation should be read in conjunction with S.4611

(Budget) / A.6722 (Buchwald), proposing an amendment to section 7 of
Article V of the New York State Constitution, in relation to forfeiture of
pension rights or retirement benefits upon conviction of a felony related

to public office.



STATE OF NEW YORK

. 2006--B ' A. 3006--B

SENATE - ASSEMBLY

January 21, 2015

IN SENATE -- A BUDGET BILL, submitted by the Governor pursuant to arti-
cle seven of the Constitution —-- read twice and ordered wprinted, and
when printed to be committed to the Committee on Finance -- committee
discharged, bill amended, ordered reprinted as amended and recommitted
to said committee -- committee discharged, bill amended, ordered
reprinted as amended and recommitted to said committee

TN ASSEMBLY -- A BUDGET BILL, submitted by the Governor pursuant to

article seven c¢f the Constitution -- read once and referred to the
Committee on Ways and Means -~ committee discharged, bill amended,

ordered reprinted as amended and recommitted +to¢ said committee —-
again reported from said committee with amendments, ordered reprinted
as amended and recommitted to said committee

AN ACT to amend the education law, in relation to contracts for excel-
lence, apportionment of school aid, total feoundation aid and the gap
elimination adjustment restoration, the teachers of tomorrow teacher
recruitment and retention program and waivers from certain dutles; to
amend the state finance law, in relation to moneys appropriated from
the commercial gaming revenue fund; to amend chapter 756 of the laws
of 1992, relating to funding a program for work force education
conducted by the consortium for worker education in New York city, in
relation to reimbursements for the 2015-201¢ school vyear; to amend
chapter 756 of the laws of 1992, relating to funding a program for
work force education conducted by the consortium for worker education
in New York city, in relation to withholding a porticn of employment
preparation education aid and in relation to extending the effective-
ness of such chapter; to amend chapter 169 of the laws of 1994 relat-
ing to certain provisions related to the 1994-95 state coperations, aid
to localities, capital projects and debt service budgets; to amend
chapter 82 of the laws of 1995, amending the education law and other
laws relating to state aid to school districts and the appropriation
of funds for the support of government; to amend section 7 of chapter
472 of the laws of 1998 amending the education law relating to the
lease of school buses by scheool districts; tc amend chapter 147 of the
laws of 2001 amending the education law relating to conditional
appointment of school district, charter school or BOCES employees; to
amend chapter 425 of the laws of 2002 amending the education law

EXPLANATION--Matter in italies {underscored} is new; matter in brackets
[] is old law to be omitted.
LBD12572-03-5
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2006—--B Z2 A. 3006--B

relating to the provision of supplemental educational services,
attendance at a safe public schecol and the suspension of pupils who
bring a firearm to or possess a firearm at a school, in relation *To
the effectiveness thereof; to amend chapter 101 of the laws of 2003
amending the education law relating to implementation of the No Child
Left Behind Act of 2001, in relation to extending the expiration of
certain provisions of such chapters; to amend part A of chapter 57 of
the laws of 2013 relating to school district eligibility for an
increase in apporticnment of school aid and implementation of stand-
ards for conducting annual professional performance reviews to deter-
mine teacher and principal effectiveness, in relation to funds appro-
priated in the 2014-15 school vyear; allocates school bus driver
training grants to school districts and boards of cooperative educa-
tion services; allows for eligible school districts to receive special
apportionments for salary expenses; allows for eligible school
districts to receive special apportionments for public pension
accruals; allows any moneys appropriated to the state education
department to be suballocated to cther state departments or agencies
and/or shall be made available for specific payment of aid; allows the
city schceol district of the city of Rochester to purchase services as
a non—-component school district; to amend chapter 121 of the laws of
1996 relating to authorizing the Roosevelt union free school district
to finance deficits by the issuance of serial bonds, in relation to
certain apportionments; specifies amounts of state funds set aside for
each school district for the purpose of the development, maintenance
or expansion of magnet schools or magnet school programs; prohibits
moneys appropriated for the support of public libraries to be used for
library c¢onstruction; to amend the general municipal law, in relation
to authorized withdrawals; and to repeal certain provisions of the
education law relating thereto {(Part A}; intentionally omitted (Part
B}; to amend the education law, in relation to creating the New York
state get on your feet loan forgiveness program {Part C); inten-
tionally omitted (Part D); intentionally omitted (Part E); to amend
the banking law, 1in relation to creating a standard financial aid
award letter (Part F); intentionally omitted (Part G); intentionally
omitted (Part H); to amend the social services law, in relation to
increasing the standards of monthly need for aged, blind and disabled
persons living in the community (Part I}); to amend the educaticn law,
in relation to certain contracts with the office of children and fami-
ly services; to amend the education law, in relation tc¢ the possession
of & gun on school grounds by a student; to amend the executive law,
in relation +to persons in need of supervision or youthful offenders;
to amend part K of chapter 57 of the laws of 2012, amending the educa-
tion law, relating to authorizing the board of cooperative educaticnal
services to enter into contracts with the commissiocner of children and
famlily services to provide certain services, in relation to making
such provisions permanent {Part J}; to amend the social services law,
in relation to state reimbursement and subsidies for the adoption of
children (Part K)}; to amend the social services law, the surrogate's
court procedure act, the family court act, the public health law and
the executive law, in relation to implementing provisions regquired by
the federal preventing sex trafficking and strengthening families act
{(Part L}; to utilize reserves in the mortgage insurance fund for vari-
ous housing purposes (Part M}; intentionally omitted (Part N); to
amend the laber law, in relation to authorized absences by healthcare
professicnals who volunteer to fight the Fbola virus disease overseas;
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and providing for the repeal of such provisions upon expiration there-—
of {Part ©); to amend the labor law, the workers' compensaticn law and
chapter 784 o¢f the laws of 1951, constituting the New York state
defense emergency act, in relation to eliminating certain fees charged
by the department of labor; and to repeal certain provisions of the
labor law and the workers' compensation law relating thereto (Part P);
to amend the education law, 1in zrelation to requiring experiential
learning as a requirement for graduation {Part Q}); to amend part U of
chapter 57 of the laws ¢f 2005 relating to the New York state higher
educaticn capital matching grant program for independent colleges, in
relation to the New York state higher education matching grant program
for independent colleges and the effectiveness thereof (Part R); to
amend the labor law, 1in relation to the project notification fee
imposed for asbestos removal {Part S}; to amend chapter 1141 of the
laws of 1994, amending the legislative law and the state finance law
relating to the operation and administration of the legislature, in
relation to extending such provisions ({(Part T); to amend the state
finance law, in relation to the creation of the SUNY DSRIP escrow fund
(Part U); to amend the education law, in relation to the tuition
assistance program for students with disabilities (Part V); tc amend
the education law, in relation to the investment of contributions to a
family tuition account (Part W); to amend the education law, in
relation to the allocation of funds from the foster youth college
success initiative (Part X); to amend the education law, 1in relation
to the offering of asscciate of cccupational studies degrees by commu-
nity colleges (Part Y}; to amend the education law, in relation to
establishing the New York state achievement and investment in merit
scholarship (Part Z):; to amend the labor law and the tax law, in
relation to a program to provide tax incentives for employers employ-
ing at risk youth (Part AA); to amend the environmental conservation
law, the tax law and the general municipal law, in relation to eligi-
bility for participation in the brownfield cleanup program, assignment
of the brownfield redevelopment tax credits and brownfield cpportunity
areas; to amend part H of chapter 1 of the laws of 2003, amending the
tax law relating to brownfield redevelopment tax credits, remediated
brownfield credit for real property taxes for gqualified sites and
environmental remediation insurance credits, in relation to tax cred-
its for certain sites; to amend the environmental conservation law, in
relation to hazardous waste generator fees and taxes; to amend the
environmental conservation law and the state finance law, in relation
to the environmental restoration program; to amend the environmental
conservation law, in relation to limitations on liability; to amend
the public authorities law, in relation to certain environmental
restoration projects; and to repeal certain provisions of the environ-
mental conservation law and the tax law relating thereto (Part BB); to
amend the public officers law, the legislative law, the election law
and the retirement and social security law, in relation to reporting
and disclosure; and to repeal subdivision 2 of section 5 of the legis-
lative law relating to per diem and travel expenses (Part CC); to
amend part A of chapter 399 of the laws of 2011, relating to estab-
lishing the public integrity reform act of 2011, in relation +to the
joint commission on public ethics {Part DD); and to amend the educa-
tion law, in relation to establishing the New York state masters-in-e-
ducation teacher incentive scholarship program (Subpart A); to amend
the education law, in relation to admission reguirements for gradu-
ate-level teacher education programs (Subpart B); to amend the educa-—
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tion law, in relation to institution deregistration and suspension,
teacher registration and continuing teacher educaticn reguirements
(Subpart C); to amend the education law, in relation to the appoint-
ment of teachers, principals, administrators, supervisors and all
other members c¢f the teaching and supervising staff of school
districts (Subpart D); to amend the education law, in relation to
annual performance reviews of classroom teachers and building princi-
pals (Subpart E); relating te testing reduction reports (Subpart F);
to amend the education law, in relation to disciplinary procedures for
ineffective teaching or performance by building principal or teacher
and to streamlined removal procedures for teachers rated ineffective
(Subpart G); and to amend the education law, in relation to takeover
and restructuring failing schools (Subpart H) (Part EE)

The People of the State of New York, represented in Senate and Assem-
bly, do enact as follows:

Section 1. This act enacts into law major components of legislation
which are necessary to implement the state fiscal plan for the 2015-2016
state fiscal vyear. Each component is wholly contained within a Part
identified as Parts A through EE. The effective date for each particular
provision contained within such Part is set forth in the last section of
such Part. Any provision in any section contained within a Part, includ-
ing the effective date of the Part, which makes a reference tc a section
"of this act”, when used in connection with that particular c¢component,
shall be deemed to mean and refer to the corresponding section of the
Part in which it 1s found. Section three of this act sets forth the
general effective date of this act.

PART CC

§ 10. The opening paragraph of paragraph {a) of subdivision 6 of
section 156 of the retirement and social security law, as added by
section 1 of part C of chapter 399 of the laws of 2011, is amended to
read as follows:

"Public official™ shall mean any of the following individuals [whe

§ 11. Subdivisions 1 and 2 of section 157 of the retirement and social
security law, as added by secticn 1 of part C of chapter 399 of the laws
of 2011, are amended to read as follows:

1. Notwithstanding any other law to the contrary, it shall be a term

and condition of membership for every public official [whe becomes=a

that such public ¢fficial's rights to a pensicn in a retirement system
that accrue in such retirement system after his or her date of initial
membership in the retirement system shall be subject to the provisions
of this article,

2. In the case of a public official who stands cenvicted, by plea of
nolce contendere or plea of guilty to, or by conviction after trial, of
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any crime related to public office, and has been sentenced, an action
may be commenced in supreme court of the county 1in which such public
official was convicted of such felony crime, by the district attorney
having jurisdiction over such crime, or by the attorney general if the
attorney general brought the c¢riminal charge which resulted in such
conviction, for an order to reduce or revcke the pension to which such
public official is otherwise entitled for service as a public official.
Such complaint shall specify with particularity which category of felony
pursuant to subdivision one of section one hundred fifty-six of this
article the defendant has committed, and all other facts that are
alleged to gualify such crime as a felony crime related to public office
subject to pensicn reduction or revecation pursuant to this article, and
the amount of pension reduction or revocation requested. Such action
shall be commenced within six months afler such [eemvietien] sentencing.

§ 12. Subdivision 1C of section 157 of the retirement and social sSecu-
rity law, as added by secticn 1 cof part C of chapter 329 of the laws of
2011, is amended to read as follows:

10. (a) Upon a finding by the court by clear and convincing evidence
that the defendant knowingly and intenticnally committed a crime related
to public office, the court may issue an order to the appropriate
retirement system to reduce or revcke the defendant's pension to which
he or she is otherwise entlitled as such a public official. All orders
and findings made by the court pursuant to this section shall be served
by the attorney general or the district attorney, as the case may be
upon the chief administrator of the defendant's retirement system and
the defendant.

{b) If the court issues an order pursuant to paragraph (a) of this
subdivision, the court shall order payment of a portion of such pension
benefit to: (1) the innocent spouse if so requested by such spouse paya-
ble at the time the public official would have been eligible for retire-
ment if such spouse has not otherwise waived, in writing, his or her
right to such benefit; and (2) innocent minor children and other depen-
dents pursuant to law of the public official in an amount that the court
finds Jjust and proper consistent with the pension benefits to which the
public official would be entitled and the portion of those benefits
which would be used for the support of such minor children or dependents
pursuant to law. Such payment to the innocent spouse shall be computed
pursuant to paragraph (c) of this subdivision, and payments pursuant to
subparagraphs one and two of this paragraph shall be adjusted to reflect
interest accrued between the +time of such conviction and the time of

such payment.

(c) When determining the amount of benefits which the defendant’'s
innocent spouse is entitled to receive, the factors contained in para-
graph d of subdivision five of part B of section two hundred thirty-six
of the domestic relations law shall be considered by the court. However,
when determining such apportionment, the court shall not annul or modify
any prior court order regarding such benefits.

§ 13. Subdivision 8 of section 157 of the retirement and sccial secu-
rity law, as added by section 1 of part C of chapter 399 of the laws of
2011, is amended to read as follows: '

§. In determining whether the pension shall be reduced or revoked, the
supreme court shall consider and make findings of fact and conclusions
of law that include, but shall not be limited to, a consideraticn of the
following factors:

{a) Whether the defendant stands convicted of such a felony of a crime
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related to public office, and the specific paragraph or paragraphs of
subdivisicn one of section cne hundred fifty-six of this article that
have been proven or not proven;

(b) The severity of the crime related to public office of which the
defendant stands convicted;

{c} The amount of monetary loss suffered by such state or municipality
as a result of such crime related to public office;

{d} The degree c¢f public trust repesed in the public official by
virtue of the person's position as a public official;

(e} If the crime related to public office was part of a fraudulent
scheme against the state or a municipality, the role of the public offi-
cial in such fraudulent scheme against such state or a municipality;

(f) The defendant's criminal history, 1f any;

(g) The impact of forfeiture, in whole or in part, on defendant's
dependents, present or former spouses, or domestic partners;

{h) The proportionality of forfeiture of all or part of the pension to
the crime committed;

{i) The years of service in public office by the defendant where no
criminal activity has been found by a court; and

[45>] (3) Any such other factors as, in the judgment of the supreme
court, justice may require.

§ 15. Severability clause. If any clause, sentence, paragraph,
section or part of this act shall be adjudged by any court of competent
jurisdiction to be invalid, such judgment shall not affect, impair or
invalidate the remainder thereof, but shall be confined in its operation
to the clause, sentence, paragraph, section or part thereof directly
involved in the controversy in which such Jjudgment shall have been
rendered.

§ 16. This act shall take effect immediately; provided, however, the

" amenduments made to subparagraph {¢) of paragraph B of subdivision 3 of

section 73-a of the public officers law by secticn one of this act shall
take effect December 31, 2015; provided, further, that sections ten,
eleven, and twelve of this act shall take effect on the first of January
next succeeding the date upon which the people shall approve and ratify
amendments to section 7 of article V of the constitution by a majority
of the electors voting thereon relating to the reduction of pension
benefits for public officials convicted of certain felony offenses
related to public office and shall only apply to offenses committed on
or after such first of January.




April 2015

RE:  Concurrent Resolution of
the Senate and Assembly proposing
amendment to section 7 of article 5 of the
constitution, in relation to forfeiture of
pension rights or retirement benefits upon
conviction of a felony related to public
employment

A.6722 (Buchwald)
S.4611 (Budget)

MEMORANDUM IN OPPOSITION

Submitted on behalf of the New York State Professional Fire Fighters Association.

The New York State Professional Fire Fighters Association (NYSPFFA), LLA.F.F. AFL-
CTO, a not-for-profit association representing approximately 18,000 fire fighters in 104
Locals in various cities, villages, and towns across New York State, strongly opposes an
amendment to Section 7 of Article V of the New York Constitution to authorize the forfeiture
of a pension benefits from a public employee convicted of a felony related to public office.

By amending the New York State Constitution in 1940 to include Section 7 of Article V, the
People determined that it was necessary to confer contractual protections for the pension
benefits of public employees and prohibit existing pensions from being diminished or
impaired prior to retirement. Indeed, the People, through the enactment of Section 7,
declared that pensions are not to be wholly subjected to the whim of the Legislature or the
caprice of the employer. The proposed amendment contravenes the original purpose and
intent of Section 7 of Article V by allowing the retroactive forfeiture of a public employees’
pension through implementing legislation.

The proposed amendment would shatter a right definitively carved in stone by the People and
that has served this State well for over the last 75 years. The proposed amendment’s reliance
on implementing legislation to define its scope offensively usurps the power of the People
and permits the expansion of Section 7 of Article V at the Legislature’s fancy based upon the
political pressures of the moment. By allowing the Legislature in the future to define and




redefine “public official” and which felonies qualify, public employees’ pensions will again be reduced to
leverage in the legislative and political processes.

Due to the significance of this proposed amendment that would retroactively interfere with contractual
rights of public employees, it would be prudent for the Legislature to stay any further action until the
New York State Attorney General renders an opinion on its propriety.

Ultimately, this bill is an unduly aggressive stand by the Legislature to respond to the current political
climate involving the misconduct of a few elected officials at the expense of the pensions of all public
employees. Therefore, we strongly that this proposed amendment to the New York State Constitution
be defeated.

Respectfully submitted,

Michael T. McManus, President
New York State Professional Fire Fighters Association

4839-7260-4706,v. 2




Enclosure (15)

A. 2752 — Heightened Risk Requirement for General
Municipal Law § 207-c




A2752 Katz (MS) No Same as

General Municipal Law

TITLE....Provides eligibility for benefits for injuries sustained while performing the high risk duties of
law enforcement and provides a time requirement on the determination of accidental disability
retirement

01/20/15 referred fo governmental employees
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STATE OF NEW YORK

2752

2015-2016 Regular Sessions

IN ASSEMBLY

January Z0, 2015

Introduced by M. of A. KATZ -- Multi-Sponsored by -- M. of A. CRQUCH,
GIGLIO, McLAUGHLIN, RATA, SALADINQO -- read once and referred to the
Committee on Governmental Employees

BN ACT to amend the general municipal law, in relation to eligibility
for disability benefits for injuries sustained while performing the
high risk duties of law enforcement; and the retirement and social
security law, in relation to accidental disability retirement

The People of the State of New York, represented in Senate and Assem-—
bly, do enact as follows:

Section 1. Sectlon 207-c¢ of the general municipal law, as added by
chapter 920 of the laws of 1961, subdivision 1 as amended by section 3
of chapter 675 of the laws of 1997, subdivisicons 2, 3 and 5 as amended
by chapter 661 of the laws of 1984, is amended to read as follows:

§ 207-c. Payment of salary, wages, medical and hospital expenses of
policemen with injuries o¢r 1illness incurred in the performance of
duties entailing the heightened risk of law enforcement.

1. Any sheriff, undersheriff, deputy sheriff or corrections officer of
the sheriff's department of any county (hereinafter referred tc as a
[*peliceman®] 'police offjicer") cr any member of a police force of any
county, city cf less than one million population, town or village, or of
any district, agency, board, body or commission thereof, or a detec-
tive-investigator or any other investigator who is a police officer
pursuant to the provisions of the criminal procedure law employed in the
office of a district attorney of any county, or any corrections officer
of the county of Erie department of corrections, or an advanced ambu-—
lance medical technician employed by the county of Nassau, or any super-
vising fire inspecteor, fire inspector, fire marshal or assistant fire
marshal employed full-time in the county of Nassau fire marshal's
office, or at the option of the county of Nassau, any probation officer
of the county of Nassau who is injured in the performance of his or her
duties entailing the heightened risk of law enforcement or who is taken

EXPLANATION--Matter in italics {underscored) i1s new; matter in brackets
[—] is old law to be omitted.
LBD04454-01-5
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sick as a result of the performance of his or her duties entailing the
heightened risk of law enforcement so as to necessitate medical or cother
lawiful remedial treatment shall be paild by the municipality by which he
or she is employed the full amount of his or her regular salary or wages
until his or her disability arising therefrom has ceased, and, in addi-
tion such municipality shall be Iliable for all medical treatment and
hospital care necessitated by reascn of such injury or illness.
Provided, however, and notwithstanding the foregoing provisions of this
section, the municipal health authorities or any physician appointed for
the purpose by the municipality, after a determination has first been
made that such injury or sickness was incurred during, or resulted from,
such performance of duty entailing the heightened risk of law enforce-
ment, may attend any such injured or sick [polieemar] police officer,
frem time to time, for the purpose of providing medical, surgical or
cther treatment, or for making inspections and the municipality shall
not be liable for salary or wages payable to such |[policeman] police
officer, or for the cost of medical treatment cr hospital care furnished
after such date as such health authorities or physician shall certify
that such injured or sick [peliceman] police officer has recovered and
is physically able to perform his or her regular duties. Any injured or
sick [pelieceman] police officer who shall refuse tc accept medical
treatment or hospital care or shall refuse tc permit medical inspections
as herein authorized, including examinations pursuant to subdivision two
of this section, shall be deemed to have waived his or her rights under
this section in respect to expenses for medical treatment or hospital
care rendered and for salary or wages payable after such refusal.

Notwithstanding any provision of law to the contrary, a provider of
medical treatment or hospital care furnished pursuant tc the provisions
of this section shall not collect or attempt to collect reimbursement
for such treatment or care from any such [pelieeman] police officer, a
member of a police force of any county, city, any such advanced ambu-
lance medical technician or any such detective-investigator or any other
such investigator who 1s a police cfficer pursuant to the provisions of
the criminal procedure law.

2. Payment of the full amount of regular salary or wages, as provided
by subdivision one of this section, shall be discontinued with respect
to any [pelieceman] police officer who 1is permanently disabled as a
result of an injury or sickness incurred cr resulting from the perform-
ance of his or her duties entailing the heightened risk of law enforce-
ment if such [pelieceman] police officer is granted an accidental disa-
bility retirement allcowance pursuant to section three hundred
sixty-three of the retirement and socizl security law, a retirement Zfor
disability incurred in perfeormance of duty allowance pursuant to section
three hundred sixty-three-c of the retirement and social security law oxr
similar accidental disability pension provided by the pensicon fund of
which he or she is a member. If application for such retirement allow-
ance or pensicn is not made by such [peliceman] police officer, applica-
ticn therefor may be made by the head of the police force or as other-
wise provided by the chief executive officer cr local legislative beody
of the municipality by which such [pelieenan] police officer 1is
employed.

3. If such a [pelieceman] police officer is nct eligible for or is not
granted such accidental disability retirement allowance or retirement
for disability incurred in performance of duty allowance or similar
accidental disability pension and is nevertheless, in the opinion of
such health authorities or physician, unable to perform his or her regu-
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lar duties as a result of such injury or sickness but is able, in their
opinion, to perform specified types of light police duty, payment cf the
full amount of regular salary or wages, as provided by subdivision one
of this section, shall be discontinued with respect to such [peliceman]
police officer if he or she shall refuse to perform such 1light police
duty 1if the same 1is available and offered to him or her, provided,
however, that such light duty shall be consistent with his or her status
as a [petieeman] police officer and shall enable him or her to continue
to be entitled to his or her regular salary or wages, including
increases therecf and fringe benefits, to which he or she would have
been entitled if he or she were able to perform his or her regular
duties.

4, The appropriate municipal officials may transfer such a [pelicemarn]
police officer tc a positicn in ancther agency cr department where they
are able to do so pursuant to applicable civil service requirements and
provided the [pelieeman] police officer shall consent thereto.

5. If such a [polieceman] police officer is not eligible for or is not
granted an accidental disability retirement allowance or retirement for
disability incurred in performance of duty allowance or similar acci-
dental disability pension, he or she shall not be entitled to further
payment of the full amount of regular salary or wages, as provided by
subdivision one of this section, after he or she shall have attained the
mandatory service retirement age applicable to him or her or shall have
attained the age or performed the period of service specified by appli-
cable law for the fermination of his or her service. Where such a
[policeman] police officer is transferred to another position pursuant
to subdivision four cof this section or retires or is retired under any
procedure applicable tco him or her, including but ncot limited to circum-
stances described in subdivision two of this section or in this subdivi-
sion, he or she shall thereafter, in addition to any retirement allow-
ance or pension to which he or she is then entitled, continue to be
entitled to medical treatment and hospital care necessitated by reason
of such injury or illness.

6. Notwithstanding any provision of law contrary thereto contained
herein or elsewhere, a cause of action shall accrue tc the municipality
for reimbursement in such sum or sums actually paid as salary or wages
and or for medical treatment and hospital care as against any third
party against whom the [pelieeman] police officer shall have a cause of
action for the injury sustained or sickness caused by such third party.

§ 2. Subdivisions 1, 4 and & of section 207-c¢ of the general municipal
law, subdivision 1 as amended by section 4 of chapter 675 of the laws of
1997, subdivisions 4 and 6 as amended by chapter 628 of the laws of
1991, are amended to read as follows:

1. Any sheriff, undersheriff, deputy sheriff or correcticns officer of
the sheriff's department of any county or any member of a police force
of any county, c¢ity of less than one million population, town or
village, or of any district, agency, beard, body or commission thereof,
or any LIRR police officer as defined in paragraph two of subdivision a
of section three hundred eighty-nine of the retirement and social =secu-
rity law whose benefits are provided in and pursuant to such section
three hundred eighty-nine, or a detective-investigator or any other
investigator who is a police officer pursuant to the provisions of the
criminal procedure law employed in the office of a district attorney of
any county, or any corrections officer of the county of Erie department
of corrections, or an advanced ambulance medical technician employed by
the county of Nassau, or any supervising fire inspector, fire inspector,
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fire marshal, or assistant fire marshal employed full-time in the county
of Nassau fire marshal's office, or at the o¢ption of the county of
Nassau, any probation ocfficer of the county of Nassau whe is injured in
the performance of his or her duties entailing the heightened risk of
law enforcement or who is taken sick as a result of the performance of
his or her duties entailing the heightened risk of law enforcement so as
to necessitate medical or other lawful remedial treatment shall be paid
by the municipality or The Long Island Rail Road Company by which he or
she is employed the full amount of his or her regular salary or wages
from such employer until his or her disability arising therefrom has
ceased, and, in addition such municipality or The Long Island Rail Road
Company shall be liable for all medical treatment and hospital care
necessitated by reason of such injury or illness.

Provided, however, and notwithstanding the foregoing provisions of
this section, the municipal or The Long Island Rail Road Company health
authorities or any physician appointed for the purpose by the munici-
pality or The Long Island Rail Road Company, as relevant, after a deter-
mination has first been made that such injury or sickness was incurred
during, or resulted from, such performance of duty entailing the height-
ened risk of law enforcement, may attend any such injured or sick
[petieeman] police officer, from time <tTo time, for the purpose of
providing medical, surgical or other treatment, or for making
inspections, and the municipality or The Tong Island Rail Road Company,
as the case may be, shall not be liable for salary or wages payable to
such [polieeman] police officer, or for the cost ¢of medical treatment or
hospital care furnished after such date as such health authorities or
physician shall certify that such injured or sick [peliceman] police
officer has recovered and is physically able to perform his or her regu-
lar duties. Any injured or sick [pelieeman] police officer who shall
refuse to accept medical treatment or hospital care or shall refuse to
permit medical inspections as herein authorized, including examinations
pursuant to subdivision two of this section, shall be deemed to have
waived his or her rights under this section in respect to expenses for
medical treatment or hospital care rendered and for salary or wages
payable after such refusal.

Notwithstanding any provisicn of law to the contrary, a provider of
medical treatment or hospital care furnished pursuant to the provisions
of this section shall not collect or attempt to collect reimbursement
for such treatment or care from any such [pelieeman]| police officer or
any such advanced ambulance medical technician.

4. The appropriate municipal or The Long Island Rail Road Company
officials may transfer a [pelieceman] police officer toc a position in
another agency or department where they are able to do so pursuant to
applicable c¢ivil service or The Long Island Rail Road Company require-
ments and provided the [peiiceman] police officer shall consent thereto.

6. Notwithstanding any provision of law contrary thereto contained
herein or elsewhere, a cause of action shall accrue to the municipality
or The Long Island Rail Road Company for reimbursement in such sum or
sums actually paid as salary or wages and or for medical treatment and
hospital care as against any third party against whom the [peliceman]
police officer shall have a cause of acticn for the injury sustained or
sickness caused by such third party.

§ 3. Subdivisicn d of section 362 of the retirement and social securi-
ty law, as added by chapter 1000 of the laws of 1966, is amended to read
as follows:




'_l
QW00 =1 d U WM

B
SR

A, 2752 3

d. If the comptroller determines that the member is physically or
mentally incapacitated for the performance of duty and ought to be
retired for accidental disability, such member shall be so retired. Such
retirement shall be effective as of a date approved by the comptroller.
The comptroller shall make a determination within ninety days from the
date the application was filed.

§ 4. This act shall take effect immediately, provided that the amend-
ments to section 207-c of the general municipal law made by section one
of this act shall be subject to the expiraticn and reversion of subdivi-
sions 1, 4, and 6 of such section pursuant to section 7 of chapter 628
of the laws of 1991, as amended, when upon such date the provisions of
section two of this act shall take effect.
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BILL NUMBER: A2752

SPONSOR: Katz (MS}

TITLE OF BIILL: An act to amend the general municipal law, in relation
to eligibility for disability benefits for injuries sustained while
performing the high risk duties of law enforcement; and the retirement
and sccial security law, in relation to accidental disability retirement

PURPOSE OR GENERAL IDEA OF BILL: This legislation would heighten the
risk of injury in order to cbtain disability bkenefits for first respon-
ders and would reguire that the compiroller to investigate and make a
decision on an individual's Disability Retirement Pension claim within
90 days.

SUMMARY OF SPECIFIC PROVISIONS:;

Secticn 1. Section 207-¢ of the general municipal law, as added by chap-
ter 920 of the laws of 1961, subdivision 1 as amended by section 3 of
chapter 1975 of the laws of 1997, subdivisions 2, 3 and 5 as amended by
chapter 661 of the laws of 1984, is amended to read as follows:

§ 207-¢, Payment of salary, wages, medical, and hospital expenses of
policemen with injuries or illness incurred in the performance of duties
entailling the heightened risk of law enforcement.

Section 3. Subdivision d of section 363 of the retirement and socilal
security law, as added by chapter 1000 of laws 1966, is amended to read
as follows:

d. If the comptroller determines that the Member is physically or
mentally incapacitated for the performance of duty and ought to be
retired for accidental disability, such members shall be so retired.
Such retirement shall be effective as of a date approved by the comp-
troller. The comptroller shall make a determination within ninety days
from the date the application was filed.

JUSTIFICATION: Tn light of new evidence that suggests that individuals
are embellishing injuries or prolonging hearings to receive enhanced
benefits leading up to retirement, this bill would adjust the hearing
time to provide more efficient responses to disability claims.

PRIOR LEGISLATIVE HISTORY: 2014 - A%307: held for consideration in
governmental employees

FISCAL, IMPLICATIONS: To be determined.




EFFECTIVE DATE: This act shall take effect immediately, provided that
the amendments to section 207-c of the general municipal law made by
section one of this act shall be subject tec the expiration and reversion
of subdivisions 1, 4 and 6 of such section pursuant to section 7 of
chapter €628 of the laws of 1991, as amended, when upon such date the
provisions of section two of this act shall take effect.
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1N.Y.ad 232
Court of Appeals of New York.

In the Matter of Denise M.
THEROUX et al., Appellants,
v,
Edward REILLY, as Nassau
County Sheriff, et al., Respondents.
In the Matter of David Wagman, Appellant,
v,

Johu A. Kapica, as Chief of the Town of Greenburgh
Police Department, et al,, Respondents.
In the Matter of Loren S. James, Appellant,
V.

County of Yates Sheriff's
Department et al., Respondents.

Dec. 2, 2003.

Synopsis

Background: County correction officers brought article
78 proceeding to review county sheriff's denial of their
applications for disability benefits under General Municipal
Law. The Supreme Courf, Nassau County, Daniel Martin,
I, 187 Misc.2d 723, 725 N.Y.5.2d 515, granted petitions,
and appeal was taken. The Supreme Court, Appellate
Division, 297 A.D.2d 384, 746 N.Y.5.2d 501, reversed,
and officers appealed. In separate proceeding, town police
officer brought article 78 proceeding to review decision of
town chief of police denying him disability benefits. The
Supreme Court, Westchester County, Leavitt, J., denied the
petition, and officer appealed. The Supreme Court, Appellate
Division, 300 A.D.2d 406, 751 N.Y.S.2d 754, affirmed, and
officer again appealed. In third proceeding, deputy sheriff
brought article 78 proceeding seeking to compet payment of
disability benefits for injury sustained while performing a
routine building check. The Supreme Court, Yates County,
Bender, J., granted the petition, and sheriff's depariment and
county appealed. The Supreme Court, Appellate Division,
300 A.D.2d 989, 752 N.Y.S.2d 513, reversed, and officer
appealed.

[Holding:] The Court of Appeals, Read, J., held that statute
entitling runicipal employees to disability benefits if they are
injured while performing their duties did not require injury

to be sustained in the performance of a task refated to the
heightened risks and duties inherent in law enforcement.

Reversed,

West Headnoles (6)

i1 Municipal Corporations
&= Pensions and benefits
Statute entitling municipal employees to
disability benefits if they are injured while
performing their duties did not require injury to
be sustained in the performauce of a task related
to the heightened risks and duties inherent in law
enforcement. McKinney's General Municipal
Law § 207—.

14 Cases that cite this headnote

[2] Statutes
&= Language and intent, will, purpose, or
policy
When interpreting a statute, Court of Appeals
turns first to the text as the best evidence of the
Legislahire's intent.

9 Cases that cite this headnote

[3] Statutes
o= Absence of Ambiguity; Application of
Clear or Unambiguous Statute or Language
As a general rule, unambiguous language of a
statute is alone determinative,

3 Cases that cite this headnote

{4] Statutes
&= Natural, obvious, or accepted meaning
Statute’s plain meaning must be discerned

without resort to forced or unnatural

interpretations.

3 Cases that cite this headnote

[5] Municipal Corporations
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¢= Pensions and benefits

In order to be eligible for disability benefits for
injuries sustained in performance of his duties,
a covered municipal employee need only prove
a direct causal relationship between job duties
and the resulting illness or injury. McKinney's
General Municipal Law § 207—.

12 Cases that cife this headnote

[6] Municipal Corporations
%= Pensions and benefits
“Duties” in statute entitling municipal
employees to disability benefits if they
are injured while performing their duties
encompasses the full range of a covered
employee's job duties, McKinney's General
Municipal Law § 207—.

8 Cases that cife this headnote

Attorneys and Law Firms

*%%44 *233 *%365 Certilman Balin Adler & Hyman, East
Meadow (Wayne I. Schaefer of counsel), for appellants in the
first above-entitled *234 proceeding.

Lorna B. Goodman, County Attorney, Mineola (Dennis J.
Saffran and David B. Goldin of counsel), for respondents in
the first above-entitled proceeding.

*235 Donna M.C. Giliberto, Albany, for New York State
Conference of Mayors and Municipal Officials, amicus
curiae, in the first above-entitled proceeding.

Richard A. Glickel, West Nyack, for Town of Clarkstown and
others, amici curiae, in the first above-entitled proceeding.

*236 Freedman, Wagner, Tabakman & Weiss, New City
(David MacRae Wagner of counsel), for appeflant in the
second above-entitled proceeding.

Law Office of Vincent Toomey, Lake Success (Vincent
Toomey and Christine A. Gaeta of counsel), for respondents
in the second above-entitled proceeding.

*237 Trevett, Lenweaver & Salzer, P.C., Rochester
(Katherine Piccola and Lawrence J. Andolina of counsel), for
appeliant in the third above-entitled proceeding.

Hancock & Estabrook, LLP, Syracuse (Janet D, Callahan and
John F. Corcoran of counsel), for respondents in the third
above-entitled proceeding.

*238 Law Office of James B. Tuttle, Albany (James B.
Tuttle of counset), for Police Conference of New York, Inc.,
amicus curiae, in the three above-entitled proceedings.

Gleason, Dunn, Walsh & O'Shea, Albany (Ronald G. Dunn
and Michael K. Barrett of counsel), for New York State
Deputies Association, Inc., amicus curiae, in the three above-
entitled proceedings.

*239 QPINION OF THE COURT
READ, J.

At issue in this appeal is whether eligibility for benefits
under General Municipal Law § 207—c is contingent upon
the municipal employee's demonstrating an injury sustained
in the performance of special work related to the heightened
risks and duties inherent in law enforcement, We **%*45
**360 conclude that section 207— does not require such a
“ heightened risk™ standard.

1.

[1] Originally enacted in 1961, General Municipal Law
§ 207— provides for the payment of the full amount of
regular salary or wages to a police officer or other covered
municipal employee who is injured “in the performance of
his duties™ or is taken il “as a result of the performance of
his duties” (§ 207-—c [1} ). These payments continue until
the disability has ceased, or the disabled employee is granted
a disability retirement. The payments stop if the employee
either performs, or refuses to perform, light-duty work, The
municipality is also liable for all medical treatment and
hospital care necessitated by the injury or illness. Payments
for these medical expenses continue after the employee's
retirement, and are bestowed in addition to any retirement
allowance or pension.

[21 3] [4] When interpreting a statute, we turn first

to the text as the best evidence of the Legislature’s intent,
“As a peneral rule, unambiguous language of a statute
is alone determinative” (Riley v. County of Broome, 95
N.Y.2d 455, 463, 719 N.Y.5.2d 623, 742 N.E2d 98
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[2000] fcitation omitted] ). Here, the text does not sugpgest
any legislative intent to *240 create a “heightened risk™
standard. Section 207—c affords eligibility to those covered
municipal employees who are “injured in the performance
of [their] duties,” not to those who are “injured in the
performance of duties entailing the heightened risk of law
enforcement,” or words to similar effect. If the Legislature
had intended to restrict section 207— eligibility to employees
injured when performing specialized tasks, it easily could
have and surely would have written the statute to say so. We
may not create a limitation that the Legislature did not enact.
Further, a statufe's plain meaning must be discerned “without
resort to forced or unnatural interpretations” (Castro v. United
Container Mach. Group, 96 N.Y.2d 398, 401, 736 N.Y.S.2d
287,761 N.E.2d 1014 [2001], citing McKinney's Cons Laws
of NY, Book i, Statutes § 232). Reading section 207— in
an unforced and natural manner, we conclude that the word
“duties” encompasses the full range of a covered municipal
employee's job duties.

QOur interpretation is consistent not only with the statute's
words, but also with legislative history. While repeatedly
amending section 207— to extend its benefits to additional

classes of municipal ernployees,l the Legislature routinely
referred to the important, often danperous and stressful,

work these employees perform day in and day out.? The
Legislature ***46 **367 thus pointed to “heightened risk”
as the rationale for selecting additional classes of municipal
employees for inclusion within *24I section 207—c, not
as the standard for determining eligibility for section 207—¢
benefits.

Finally, the Legislature enacted ssction 207—c to create
parity between police officers and firefighters, who had been
eligible for the same benefits since 1938 under General
Municipal Law § 207-a and its predecessor (see L 1961,
ch 920; 1. 1938, ch 562, § 1). While section 207—a served
as the template for section 207—c, Governor Nelson A.
Rockefelter approved the bill enacting section 207—c at a price
of the Legislatore's fixing the “substantial problems™ that had
arisen iu section 207-a's administration (see Governor's Mem
approving L. 1961, ch 920, 1961 McKinney's Session Laws
of NY, at 2141). Notably, these “substantial problems” did
not include the standard for determining eligibility. Thus,
sections 207—a and 207—c share the identical operative phrase
regarding eligibility-—in the performance of his duties.”

There is every indication that municipalities have always
awarded section 207-a benefits to firefighters without

reference to whether the specific injury-causing activity was
one entailing the “heightened risk” of firefighting (see eg
Matter of Robidav. Mirrington, 1 Misc.2d 968, 149 N.Y.S.2d
152 [Sup. Ct. 1956] [firefighter injured while performing
duties as master mechanic of the department]; Matter of Adam
v. Farbo, 16 Misc.2d 614, 184 N Y.S.2d 772 [Sup. Ct. 1959]
[firefighter injured when he slipped during demonstration of
new fire fighting technique]; Matter of Kirley v. Department
of Fire, City of Oneida, 138 AD.2d 842, 526 N.Y.S5.2d
240 [3d Dept. 1988] [firefighter injured when cleaning a
firetruck] ). Until very recently, municipalities seem to have
likewise routinely awarded section 207-c benefits without
regard o any “heightened risk” posed by the task that the
employee was carrying out when injured (see e.g. O'Dette v.
Parton, 190 A.D.2d 1074, 1074, 593 N.Y.S.2d 690 [4th Dept.
1993} [deputy sheriff “was injured while on routine patrol
in a sheriff's patrol vehicle™] ); or the courts have thwarted
municipalities seeking to impose this kind of limitation,
regarding it as “ ‘out of harmony with the statute’ * (Matrer
of Laudico v. Netzel, 254 AD.2d 811, 812, 679 N.Y.8.2d
487 [4th Dept. 1998} [citation omitted] [Court rejected
municipality's rule to Himit section 207—c eligibility to injuries
occurring “as a direct resuft of contact with an inmate™] ).
What dramatically altered this picture was our decision in
Matter of Balcerak v. County of Nassau, 94 N.Y .2d 253, 701
N.Y.8.2d 700, 723 N.E.2d 555 [1999], to which we now turn.

*242 1L

In Balcerak, a Nassau County corrections officer apphed for
workers' compensation and section 207—c benefits following
his injury while driving home from a special assignment,
The officer received workers' compensation benefits, but
the County denied him section 207—c benefits. The officer
commenced au article 78 proceeding, arguing that he was
entitled to section 207— benefits because the County was
bound, under collateral estoppel principles, by the Workers'
Compensation Board's finding that he had been injured
**xA7  *%368 while on duty. We rejected his argument,
noting that these two statutory benefit schemes “follow paths
of differential interpretation and application” (Balcerak, 94
N.Y.2d at 258, 701 N.Y.S5.2d 700, 723 N.E.2d 555). In fact,
the Legislature chose different eligibility standards—arising
out of and in the course of employment” for workers'
compensation benefits; “in the performance of his duties” for
section 207—c benefits (4. at 258-259, 701 N.Y.5.2d 700, 723
N.E.2d 555).
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We compared the legislative rationale for enacting the two
differeut benefit regimes:

“General Municipal Law § 207—c benefits were meant
to fulfill a narrow and important purpose. The goal
is to compensate specified municipal employees for
injuries incurred iu the performauce of special work
refated to the nature of heightened risks and duties.
These functions are keyed to ‘the criminal justice
process, including investigations, presentencing, criminal
supervision, treatment and other preventative corrective
services'” (id at 259, 701 N.Y.5.2d 700, 723 N.E.2d 555,
quoting Senate Mem in Support of L. 1997, ch. 675, 1997
N.Y. Legis Ann., at 458 [adding Nassau County probation
officers to section 207-c]).

By contrast, the Workers' Compensation Law “is the State's
most general and comprehensive social program, enacted
to provide all injured employees with some scheduled
compensafion and medical expenses, regardless of fault for
ordinary and ungualified employment duties” (id. [citation
omitted] ).

We conciuded that an officer might qualify for workers'
compensation, but not for section 27— benefits, offering this
Hlustration:

“[A] police officer may be entitled to Workers'
Compensation benefits as a result of an injury during a
Police Department team basketball practice *243 because
the nature of the activities may allow the injury to be
considered as ‘arising out of and in the course’ of the
employment. That kind of injury, however, is not the
heightened risk type intended to be deemed automatically
as arising during the ‘performance’ of duties related to ‘the
criminal justice process' ” (id. at 260, 701 N.Y.S.2d 700,
723 N.E.2d 555 [quoted citation omitted] ).

Knitting together this illustvation and our discussion of the
Legisiature's stated rationale for selecting the classes of
municipal employees covered by section 207—, the Appellate
Divisions in the cases before us read Balcerak to create
4 “heightened risk” standard. Under this standard, benefit
eligibility turns on the nature of the specific task being
performed by the employee at the time of injury; the employee
is eligible for section 207—c benefits only if performing a task
that entails a “heightened risk” peculiar to law enforcement
work. The only question before us in Balcerak, however,
was “whether a determination by the Workers' Compensation
Board that an injury is work-rclated should, by operation of

collateral estoppel, automatically entitle an injured employee
to General Municipal Law § 207—c benefits” (Balcerak, 94
N.Y.2d at 256, 701 N.Y.8.2d 700, 723 N.E.2d 555). We did
not set out to interpret the phrase “in the performance of
his duties.” Indeed, we remitted the case to the Appellate
Division to address whether the officer was injured in the

performance of his duties without specifying any standard for

making this determination. 3

*x48  **369 [5] [6] Moreover, in Matlter of White v.
County of Cortland, 97 N.Y.2d 336, 740 N.Y.S.2d 288, 766
N.E.2d 950 [2002] we rejected a “heightened standard of
proof” to establish eligibility for section 207—c benefits (id.
at339, 740 N.Y.8.2d 288, 766 N.E.2d 950). There, we stated
that “[s]ection 207— provides benefits to officers who are
disabled “in the performance of® or ‘as a result of” their job
duties and does not require that they additionally demonstrate
that their disability is related in a substantial degree to their
job duties” (id.). Consistent with Whiie, we hold that in order
to be eligible for section 207—c benefits, a covered municipat
employee *244 need only prove a “direct causal relationship
between job duties and the resulting illness or injury” (id. at
340, 740 N.Y.5.2d 288, 766 N.E.2d 950 [citations omitted] ).
The word “ duties” in section 207—c encompasses the full
range of a covered employee's job duties.

L.

In cach of these three article 78 proceedings, the Appellate
Division upheld the municipality's denial of section 207—
¢ benefits to municipal employees based on erroneous
application of a “heightened risk™ standard to determine
eligibility. Although we acknowledge that there are
competing financial and policy considerations on both sides
of this issue, “legislative intent is the great and controlling
principle” (Council of City of N.Y. v. Giuliani, 93 N.Y.2d
60, 69, 687 N.Y.S.2d 609, 710 N.E.2d 255 [1999] ). The
Legislature expressed its intent in the fanpuage of section
207—c, which manifestly does not restrict eligibility for
its benefits in the manner advocated by the municipal
respondents.

Accordingly, in Theroux, the order of the Appeliate Division
should be reversed, with costs, and the order of Supreme
Court reinstated; in Wagman, the order of the Appellate
Division should be reversed, with costs, and the case remitted
to Supreme Coutt for further proceedings in accordance with
this opinion; and in James, the order of the Appellate Division

WaestlaaNet © 2015 Thomson Reuters. No claim to original U.S. Government Works. 4
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should be reversed, with costs, and the judgment of Supreme

Court reinstated.

In Matter of James v County of Yates Sheriff's Dept.: Order
reversed, etc.

Chief Judge KAYE and Judges G.B. SMITH, CIPARICK,  Parallel Citations
ROSENBLATT and GRAFFEO concur.

In Matter of Theroux v. Reilly: Order reversed, etc.

1 N.Y.3d 232, 803 N.E.2d 364, 771 N.Y.S.2d 43, 2003 N.Y.
Stip Op. 18983

In Matter of Wagman v. Kapica: Order reversed, etc.

Footnotes

1

In 1980, the Legislature amended section 207 to add sheriffs, under-sheriffs and sheriff's department corrections officers to the
list of covered employees. In 1985, 1990, 1991, 1993, 1996 (twice) and 1997, the Legislature extended section 207—¢ to additional
classes of municipal employees; specifically, detective-investigators in the district attorney's office (L 1985, ch 696), Erie County
corrections officers (L. 1990, ch 885), Long Island Rail Road police officers (L 1991, ch 628), certain investigators in the office of a
county's district attorney (L 1993, ch 565), Nassau County advanced ambulance medical technicians (L 1996, ch 476), certain Nassau
County fire inspectors and (ire marshals (L. 1996, ch 621) and Nassau County probation officers (L 1997, ch 675).

For example, advanced ambulance medical technicians “are assigned to many of the same hazardous situations and potentially life-
threatening duties™ as police officers, and often respond to “life-threatening police assignments such as riots, hostage or barricade
situations” (Senate Mem in Supporl of L. 1996, cb. 476, 1996 McKinney's Session Laws of N.Y., at 2418). Similarly, Nassau County
probatien officers “find themselves performing many of the functions performed by their counterparts in the police and corrections
services,” and “are exposed on a daily basis to the risks and dangers involved in managing an increasingly violent criminal population.
In addition, they are regularty exposed to significant amounts of stress and aggravation, not to mention a high possibility of bodily
injury that may result from the performance of their duties” (Senate Mem in Support of L. 1997, ¢h. 675, 1997 McKinney's Session
Laws of N.Y., at 2648).

Interestingly, on remand the Appellate Division held that Supreme Court had erred in concluding that the County did not have a
rational basis for its decision because “[ifhe {officer] had been relieved of his post, had left the hospital property [where he had been
stationed], and was en route home in his own car when he was injured. Thus, the [County's] determination that the [officer] was not
injured in the performancc of his duiies was a rational one” (Matter of Balcerak v. County of Nassau, 274 AD2d 580, 581, 711
N.Y.S.2d 501 {2d Dept. 2000] ). In other words, the officer was off duty and so was necessarily no longer performing his job duties
when he was injured. There was no discussion of “heightened risk.”

End of Document © 2015 Thomson Reuters, No claim {o original U.S. Government Works.
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May ,2015

RE:  An act to amend the general municipal law,
in relation to eligibility for disability
benefits for injuries sustained while
performing the high risk duties of law
enforcement; and the retirement and social
security law, in relation to accidental
disability retirement

A2752 (Katz)

MEMORANDUM IN OPPOSITION

Submitted on behalf of the New York State Professional Fire Fighters Association.

The New York State Professional Fire Fighters Association (NYSPFFA), LA.F.F.
AFL-CIO, a not-for-profit association representing approximately 18,000 fire fighters in
104 Locals in various cities, villages, and towns across New York State, strongly opposes
the passage of this legislation that would heighten the risk of injury in order for police
officers to collect benefits under General Municipal Law § 207-c.

General Municipal Law § 207-c provides an invaluable benefit to police officers injured
in the line of duty. Yet, over the years, municipalities continuously try to narrow the
scope of injuries incurred in the “performance of duty” to avoid affording these benefits
to its disabled police officers. In response, the Court of Appeals made it clear in Theroux
v. Reilly, 1 N.Y.3d 232 (2002) that the legislative intent of the statute was that there was
no heightened risk of injury requirement. Further, the Court noted that the statute has
been applied since its enactment in 1961 until the change by municipalities that was the
subject of Theroux v. Reilly without a heightened risk standard.

The proposed heightened risk requirement would significantly change the applicability of
these disability benefits to countless police officers injured in the line of duty, Moreover,
this legislation fails to sufficiently define what heightened risk means and, as a result,
would require costly litigation to parse it out. Meanwhile, deserving police officers
injured in the line of duty will have to endure the hardships of their disability without the
support of the public.




Ultimately, this bill is an unnecessary request by municipalities reacting to the past 2008 financial
climate and, in the process, attacking those members of its community that ensure that its citizens have a
safe area to live. Therefore, we strongly oppose passage of this legislation.

Respectfully submitted,

Michael T. McManus, President
New York State Professional Fire Fighters Association

4826-0796-4707, v. 1




Enclosure (16)

A. 3242 — Triborough Repeal




A3242 Fitzpatrick (MS) No Same as

Civil Service Law ‘
TITLE....Removes the requirement that a public employer continue terms of an expired agreement
until a new agreement is negotiated with an employee organization

01/22/15 referred to governmental employees
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2015-2016 Regular Sessions

IN ASSEMBLY

January 22, 2015

Introduced by M. of A. FITZPATRICK, CORWIN, MONTESANO, LALOR -- read
once and referred to the Committee on Governmental Employees

AN ACT to amend the civil service law, 1in relation to removing the
requirement that a public employer continue terms of an explred agree-
ment until a new agreement is negotilated with an employee organization

The People of the State of New York, represented in Senate and Assem-—
bly, do enact as follows:

Section 1. Subdivision 1 of section 209-a of the civil service law, as
amended by chapter 244 of the laws of 2007, 1is amended tc read as
follows:

1. Improper employer practices. It shall be an improper practice for a
public employer or 1its agents deliberately (a) to interfere with,
restrain or cocerce public employees in the exercise of their rights
guaranteed in section two hundred two of this article for the purpose of
depriving them of such rights; {b) to dominate or interfere with the
formation or administration of any employee organization for the purpose
of depriving them of such rights; (c} to discriminate against any
employee for the purpose of encouraging or discouraging membership in,
or participation in the activities of, any employee organizaticn; (d} to
refuse to negetiate in good faith with the duly recognized or certified
representatives of its public employees; (e) [to—refuse to cehtinue all

) -  rod 1 . . .

hundred —ten— of—thia artiele+—(£)] to utilize any state funds appropri-
ated for any purpose to train managers, supervisors or other administra-
tive personnel regarding methods to discourage union organization or to
discourage an emplcoyee from participating in a union organizing drive;
or [4g¥] (f) to fail to permit or refuse to afford a public employee the
right, upon the employee's demand, to representation by a representative

EXPLANATION--Matter in italics (underscored) is new; matter in brackets
[~] is old law to be cmitted.
LBD0O5725-01-5
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of the employee organization, or the designee o¢f such organization,
which has been certified or recognized under this article when at the
time of questioning by the empleyer o¢f such employee 1t reascnably
appears that he or she may be the subject of a potential disciplinary
action. If representation is requested, and the employee is a potential
target of disciplinary action at the time of guestioning, a reasonable
period of time shall be afforded to the employee to obtain such repre-
sentation. It shall be an affirmative defense to any improper practice
charge under paragraph [4g}] (£f) of this subdivision that the employee
has the right, pursuant to statute, interest arbitration award, cocllec-
tively negotiated agreement, policy or practice, to present to a hearing
officer or arbitrator evidence of the employer's failure to provide
representation and to obtain exclusion of the resulting evidence upon
demonstration of such failure. Nothing in this section shall grant an
employee any right to representation by the representative of an employ-
ee organization in any criminal investigation.

§ 2. This act shzll take effect immediately.




NEW YORK STATE ASSEMBLY
MEMORANDUM IN SUPPORT OF LEGISLATION
submitted in accordance with Assembly Rule III, Sec 1(f)

BILL NUMBER: A3242

SPONSOR: Fitzpatrick (MS)

TITLE OF BILL:

An act to amend the civil service law, in relation to removing the
requirement that a public employer continue terms of an expired agree-
ment until a new agreement is negotiated with an employee organization

PURPOSE :
Removes the reguirement that a public employer continue terms of an

explred agreement until a new agreement is negotiated with an employee
organization.

SUMMARY OF PROVISIONS:

Section 1: Paragraph (e} of Subdivision 1 of secticn 209-a of the civil
service law is deleted, and the original paragraphs (f), and {(g), are
renumbered as {(e), and (f).

Section 2: This act shall take effect immediately.

JUSTIFICATION:

The 1982 Triborough Amendment to the Taylor Law prohibits a public -
employer from altering any provision of an expired labor agreement until
a new agreement is reached.

New York is the only state in the nation to have such a requirement, and
in the private sector, where collective bargaining has existed for more
than 60 years under the National. Tabor Relations Act, no similar obli-
gation is imposed upon employers who are parties to a labor contract.

This mandate undermines the collective bargaining process and discour-
ages those at the negotiating table from making givebacks or conces-
sions, putting New York's taxpayers at an extreme disadvantage.

The Triborough Amendment shcould be repealed so that public employer's

and employees can be encouraged to work together to achieve labor
contracts that are both fair and affordable.

PRIOR LEGISLATIVE HISTORY:

2014 ~ A,5106 - Held in Governmental Employees




FISCAL: IMPLICATIQONS:

The bill will bring an undetermined amount of savings to the state and
localities by granting them greater flexibility to negotiate when an
agreement is failed to be reached, as employers will no longer be forced
to abide by the previous collective bargaining agreement.

EFFECTIVE DATE:
This act shall take effect immediately.




May 2015

RE:  An act to amend the civil service
law, in relation to removing the
requirement that a public
employer continue terms of an
expired agreement until a new
agreement is negotiated with an
employee organization.

A.3242 (Fitzpatrick)

MEMORANDUM IN OPPOSITION

Submitted on behalf of the New York State Professional Fire Fighters Association.

The New York State Professional Fire Fighters Association (NYSPFFA), LA.F.F.
AFL-CIO, a not-for-profit association representing approximately 18,000 fire
fighters in 104 Locals in various cities, villages and towns across New York State,
strongly opposes enactment of this bill that would repeal the requirement that a public
employer continue the terms of an expired collective bargaining agreement until a
new agreement is negotiated with an employee organization, commonly known as the
"Triborough Amendment.”

The Triborough Amendment enhances the negotiation process and ensures fair
and equitable negotiations between the parties.

The Triborough Amendment, enacted in 1982, maintains the status quo and preserves
the fundamental balance in negotiating power between public employers and
employees, which furthers the important public policy of ensuring uninterrupted
government service. The Triborough Amendment is justified on two grounds.

First, prior to 1982, the bargaining power overwhelmingly favored public employers.
Reliance upon the Taylor Law served as tool for employers to not bargain in good




faith, as they could unilaterally change the terms and conditions of employment and force employees to
accept a new contract that was less than agreeable to them. In fact, employers were able to better their own
financial state at the expense of the welfare of their employees. Historical precedent has shown that as a
result, public employers had little incentive to negotiate new agreements prior to expiration of the old
agreement as their power to change the terms of such agreements was exponentially increased upon
expiration. In 1982, the Legislature viewed such practices as “blatant and arbitrary action, completely
contrary to the intent of the Taylor Law,” noting that it could provoke a strike, and enacted the Triborough
Amendment.

This bill is flawed as it reverts back to a pre-Triborough status without providimg a safety clause or
provision for employees against the resulting imbalance in negotiating power.

Second, the continuation of contractual terms until a new agreement has been negotiated does not
impose any new financial burdens on public employers. In fact, it merely continues the status quo under
the Taylor Law, which also prohibits certain employees from striking until a new agreement can be
reached.

This bill is technically flawed and contrary to the determinations of
the Public Employee Relations Board (PERB)

This bill is technically flawed as it does not provide for any alternative method of treating the terms and
conditions of expired contracts. The importance of such provisions has also been well recognized within
the private sector. For instance, under the aegis of the National Labor Relations Act (NLRA), private
sector collective bargaining agreements do not provide an expressed provision concerning expired
contracts. However, because the NLRA does not contain a provision similar to the Triborough
Amendment, provisions are frequently added to individual agreements which address the expiration of
contracts.

Such provisions state that the terms of the expired contract shall govern until a new agreement is
reached. This practice of maintaining the status quo was judicially sanctioned in the Katz decision,
requiring employers “to maintain, during the period of negotiations, the status quo concerning
conditions of employment in order to avoid committing a [violation of the duty to bargain in good
faith].”

The public sector adopted this private sector ruling in Triborough Bridge & Tunnel Authority, which
gave rise to the Triborough Amendment. As this bill does not provide for an alternative method for
treating expired contracts, and New York collective bargaining agreements were negotiated upon the
existence of the Triborough Amendment, if enacted, there would be no provisions addressing
governance of expired agreements,

Moreover, the PERB has determined that it is an improper practice for an employer to change the
existing terms and conditions of employment, including mandatory subjects of negotiation contained in
an expired agreement, during the pendency of negotiations and impasse procedures under the Taylor
Law. If enacted, this bill would grant broad authority to public employers to unilaterally change the
terms and conditions of expired agreements in direct contradiction to PERB’s determinations.




Ultimately, this bill is an unduly aggressive stand by public sector employers to respond to claimed
budgetary problems by expanding management’s prerogative to act unilaterally, instead of using the
collective bargaining process to develop a mutual response to budget concerns. Therefore, in order to
keep and preserve the balance between public employers and employees, we strongly oppose the
passage of this bill.

Respectfully submitted,

Michael T. McManus, President
New York State Professional Fire Fighters Association

4818-3613-1873,v. 1




Enclosure (17)

A. 2206 — Limits Triborough Amendment Application
to Six (6) Months




A2206 Pretlow No Same as

Civil Service Law

TITLE....Authorizes a public employee's contractual rights extended for six months beyond expiration
date of current agreement for negotiation of new agreement

01/15/15  referred to governmental employees
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2015-2016 Regular Sessions

IN ASSEMBLY

January 15, 2015

Introduced by M. of A. PRETLOW -- read once and referred to the Commit-
tee on Governmental Employees

AN ACT to amend the civil service law, 1in relation to limiting the
continuation of the terms and benefits coverage of an expired agree-
ment for up to six months beyond the expiration date

The People of the State of New York, represented in Senate and Assem-—
bly, do enact as follows:

Section 1. Section 20%-a of the civil service law is amended by adding
a new subdivision l-a to read as follows:

l-a. A& public employee's contractual rights shall be extended for up
to six months beyond the expiration date of such employee's agreement
for the sole purpose of negotiating a new agreement. During such six
month extension period, all payroll and benefits assigned to such
enployee under such expired agreement shall remain "as is", with no
increase or decrease in payments until a new agreement is renegotiated.

§ 2, This act shall take effect immediately.

EXPLANATION--Matter in italics (underscored) is new; matter in brackets

[—] is o0ld law to be omitted.
LBD05422-01-5




NEW YORK STATE ASSEMBLY
MEMORANDUM IN SUPPORT OF LEGISLATION
submitted in accordance with Assembly Rule ITI, Sec 1(f)

BILL NUMBER: AZZ06

SPONSOR: Pretlow

TITLE OF BILL: An act to amend the civil service law, in relation to
limiting the c¢ontinuvation of the terms and benefits coverage of an
expired agreement for up to six months beyond the expiration date

PURPOSE :

This bill puts boundaries on the timeline to arrive at a contract agree-
ment beyond the expiration of contract for public service employees,
while protecting their interests during the extended negotiation time-
line

JUSTIFICATION:

This change fosters a climate for good-faith bargaining efforts earlier
in any contract cycle-measure that will yield equitable and affeocrdable
agreements to both sides of a labor agreement. By nature, this change
will significantly reduce the specter of open contracts, and their
impact on budget planning process going forward

LEGISLATIVE HISTORY:

01/30/13 referred to governmental employees
01/08/14 referred to governmental employees
05/13/14 held for consideration in governmental employees

FISCAL IMPLICATICONS:

None

EFFECTIVE DATE:
This Act shall take effect immediately.




May 2015

RE:  Anact to amend the civil service
law, in relation to limiting the
continuation of the terms and
benefits coverage of an expired
agreement for up to six months
beyond the expiration date

A. 2206 (Pretlow)

MEMORANDUM IN OPPOSITION

Submitted on behalf of the New York State Professional Fire Fighters Association.

The New York State Professional Fire Fighters Association (NYSPFFA), LLA.E.F,
AFL-CIO, a not-for-profit association representing approximately 18,000 fire
fighters in 104 Locals in various cities, villages and towns across New York State,
strongly opposes enactment of this bill that would repeal the requirement that a public
employer continue the terms of an expired collective bargaining agreement until a
new agreement is negotiated with an employee organization, commonly known as the
"Triborough Amendment,” by limiting the continuation of the terms and benefits of
an expired collective bargaining agreement to six (6) months without any increase or
decrease of payroll and benefits until a new agreement is reached.

The Triborough Amendment enhances the negotiation process and ensures fair
and equitable negofiations between the parties.

The Triborough Amendment, enacted in 1982, maintains the status quo and preserves
the fundamental balance in negotiating power between public employers and
employees, which furthers the important public policy of ensuring uninterrupted
government service. The amendment is justified on two grounds.

First, prior to 1982, the bargaining power overwhelmingly favored public employers.
Reliance upon the Taylor Law served as tool for employers to not bargain in good




faith, as they could unilaterally change the terms and conditions of employment and force employees to
accept a new contract that was less than agreeable to them. In fact, employers were able to better their own
financial state at the expense of the welfare of their employees. Historical precedent has shown that as a
result, public employers had little incentive to negotiate new agreements prior to expiration of the old
agreement as their power to change the terms of such agreements was exponentially increased upon
expiration. In 1982, the Legislature viewed such practices as “blatant and arbitrary action, completely
contrary to the infent of the Taylor Law,” noting that it could provoke a strike, and enacted the Triborough
Amendment.

This bill is flawed as it reverts back to a pre-Triborough status without providing a safety clause or
provision for employees against the resulting imbalance in negotiating power.

Second, the continuation of contractual terms until a new agreement has been negotiated does not
impose any new financial burdens on public employers. In fact, it merely continues the status quo under
the Taylor Law, which also prohibits certain employees from striking until a new agreement can be
reached.

This bill is technically flawed and contrary to the determinations of
the Public Employee Relations Board (PERB)

This bill is technically flawed as it does not provide for any alternative method of treating the terms and
conditions of expired contracts after the six (6) month period has lapsed. The importance of such
provisions has also been well recognized within the private sector. For instance, under the aegis of the
National Labor Relations Act (NLRA), private sector collective bargaining agreements do not provide
an expressed provision concerning expired contracts. However, because the NLRA does not contain a
provision similar to the Triborough Amendment, provisions are frequently added to individual
agreements which address the expiration of contracts.

Such provisions state that the terms of the expired contract shall govern until a new agreement is
reached. This practice of maintaining the status quo was judicially sanctioned in the Katz decision,
requiring employers “to maintain, during the period of negotiations, the status quo concerning
conditions of employment in order to avoid committing a [violation of the duty to bargain in good
faith].”

The public sector adopted this private sector ruling in 7riborough Bridge & Tunnel Authority, which
gave rise to the Triborough Amendment. As this bill does not provide for an alternative method for
treating expired contracts, and New York collective bargaining agreements were negotiated upon the
existence of the Triborough Amendment, if enacted, there would be no provisions addressing
governance of expired agreements.

Moreover, the PERB has determined that 1t is an improper practice for an employer to change the
existing terms and conditions of employment, including mandatory subjects of negotiation contained in
an expired agreement, during the pendency of negotiations and impasse procedures under the Taylor
Law. If enacted, this bill would grant broad authority to public employers to unilaterally change the
terms and conditions of expired agreements in direct contradiction to PERB’s determinations.




Ultimately, this bill is an unduly aggressive stand by public sector employers to respond to claimed
budgetary problems by expanding management’s prerogative to act unilaterally, instead of using the
collective bargaining process to develop a mutual response to budget concerns. Therefore, in order to
keep and preserve the balance between public employers and employees, we strongly oppose the
passage of this bill,

Respectfully submitted,

Michael T, McManus, President
New York State Professional Fire Fighters Association

4831-9241-8339, v, L




Enclosure (18)

A. 6460 — Amends Triborough by Eliminating Longevity
and Step Increases



A6460 Goodell (MS) No Same as

Civil Service Law

TITLE....Creates requirements of a public employer when a collective bargaining agreement has
expired and a new agreement is not in place

03/25/15 referred to governmental employees
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2015-2016 Regular Sessions

IN ASSEMBLY

March 25, 2015

Introduced by M. of A, GOODELL, TENNEY, FITZPATRICK -- Multi-Sponsored
by -— M. of A. KATZ -- read once and referred to the Committee on
Governmental Employees

AN ACT to amend the civil service law, in relation to the requirements
of a public employer when a c¢ollective bargaining agreement has
expired and a new agreement is not in place

The People of the State of New York, represented in Senate and Assem-
bly, do enact as follows:

Section 1. Paragraph (e} of subdivision 1 of section 209-a of the
civil service law, as amended by chapter 244 of the laws of 2007, is
amended to read as follows:

{e) to refuse to continue all the terms of an expired agreement until
a new agreement 1s negotiated, unless the employee organization which is
a party to such agreement has, during such negotiations or prior te such
resolution of such negotiations, engaged in cenduct violative of subdi-
vigion one of section two hundred ten of this article, provided, howev~
er, that nothing herein or in any other provision of law shall require a
public employer to pay higher wages or benefits te any employee based on
longevity, length of service or passage of time after the expiration of
such agreement and before a new agreement has been negotiated, including
without limitation any step increases in wages based on existing wage
scales, longevity payments, increased vacation or personal time, or
other similar increases in wages or benefits;

§ 2. This act shall take effect immediately.

FXPLANATION--Matter in italies {(underscored} is new; matter in brackets
[-] is old law to ke omitted.
LBDO9057-02-5




NEW YORK STATE ASSEMBLY
MEMORANDUM IN SUPPORT OF LEGISLATION
submitted in accordance with Assembly Rule III, Sec 1(f)

BILL NUMBER: A6460

SPONSOR: Goodell {MS)

TITLE OF BILL: An act to amend the civil service law, in relation to
the requirements of a public employer when a collective bargaining
agreement has expired and a new agreement is not in place

PURPOSE OR GENERAL IDEA OF BILL: T¢ amend the civil service law to
provide that a public employer is not regquired to pay increases in wages
or benefits after the expiration of collective bargaining agreement
pending negotiation of a new collective bargaining agreement.

SUMMARY OF SPECIFIC PROVISIONS: This act amends secticn 209-a{l) (e)of
the civil service law to specify that a public employer is not required
to pay public employees step increases in wages or other increases in
wages or benefits based on longevity after the expiration of a collec-
tive bargaining agreement and before a new ccllective bargaining agree-
ment has been negotiated.

JUSTIFICATION: Many public sector collective bargaining agreements
provide wage and benefit increases to employees based on their length of
employment, such as step increases in wages based on a specified wage
scale, longevity payments, increased vacation or personal time, or other
similar increases in wages or benefits. As a result, public employers
often face significant employee cost increases even after the expiration
of a cellective bargaining agreement. In addition to increasing the cost
of government, these built-in cost increases reduce the incentive for
public employees to reach a new collective bargaining agreement with the
public employer. This act would freeze all employee wages and benefits
pending the negotiation of a new collective bargaining agreement.

PRIOR LEGISLATIVE HISTORY: A.6344 (2012): Held for Consideration in
Governmental Employees A.4932 (2014): Held for Consideration in Govern-
mental Employees

FISCAL IMPLICATICNS:This would reduce the costs to the State and other
public employers after the expiration of a collective bargaining and
agreement and before a new collective bargaining agreement has been
negotiated.

EFFECTIVE DATE: This act shall take effect immediately.




May 2015

RE:  An act to amend the civil service
law, in relation to the
requirements of a public employer
when a collective bargaining
agreement has expired and a new
agreement is not in place

A. 6460 (Goodell)

MEMORANDUM IN OPPOSITION

Submitted on behalf of the New York State Professional Fire Fighters Association.

The New York State Professional Fire Fighters Association (NYSPFFA), I.AF.F.
AFL-CIQ, a not-for-profit association representing approximately 18,000 fire
fighters in 104 Locals in various cities, villages and towns across New York State,
strongly opposes enactment of this bill that would repeal the requirement that a public
employer continue the terms of an expired collective bargaining agreement until a
new agreement is negotiated with an employee organization, commonly known as the
"Triborough Amendment,” by freezing increases in longevity, vacation or personal
time, or in similar wage or benefits.

The Triborough Amendment enhances the negofiation process and ensures fair
and equitable negotiations befween the parties.

The Triborough Amendment, enacted in 1982, maintains the status quo and preserves
the fundamental balance in negotiating power between public employers and
employees, which furthers the important public policy of ensuring uninterrupted
government service. The Triborough Amendment is justified on two grounds.

First, prior to 1982, the bargaining power overwhelmingly favored public employers.
Reliance upon the Taylor Law served as tool for employers to not bargain in good




faith, as they could unilaterally change the terms and conditions of employment and force employees to
accept a new contract that was less than agreeable to them. In fact, employers were able to better their own
financial state at the expense of the welfare of their employees. Historical precedent has shown that as a
result, public employers had little incentive to negotiate new agreements prior to expiration of the old
agreement as their power to change the terms of such agreements was exponentially increased upon
expiration. In 1982, the Legislature viewed such practices as “blatant and arbitrary action, completely
contrary to the intent of the Taylor Law,” noting that it could provoke a strike, and enacted the Triborough
Amendment.

This bill is flawed as it reverts back to a pre-Triborough status without providing a safety clause or
provision for employees against the resulting imbalance in negotiating power.

Second, the continuation of confractual terms until a new agreement has been negotiated does not
impose any new financial burdens on public employers. In fact, it merely continues the status quo under
the Taylor Law, which also prohibits certain employees from striking until a new agreement can be
reached. By removing the wage and benefit increases, the bill would eliminate public employers’
incentive to bargain in good faith.

Ultimately, this bill is an unduly aggressive stand by public sector employers to respond to c¢laimed
budgetary problems by expanding management’s prerogative to act unilaterally, instead of using the
collective bargaimng process to develop a mutual response to budget concerns. Therefore, in order to
keep and preserve the balance between public employers and employees, we strongly oppose the
passage of this bill.

Respectfully submitted,

Michael T. McManus, President
New York State Professional Fire Fighters Association

4824-0474-1155,v. 1




Enclosure (19)

A. 2802 — Amends Taylor Law Relating to Impasses




A2802 Pretlow No Same as
Civil Service Law

TITLE....Relates to disputes arising from collective negotiations
01/20/15 referred to governmental employees
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January 20, 2015

Introduced by M. cof A. PRETLOW -- read once and referred t¢ the Commit-
tee on Governmental Employees

AN ACT to amend the civil service law, in relation to disputes arising
from collective negotiations

The People of the State of New York, represented in Senate and Assem-
bly, do enact as follows:

Section 1. Subdivision 6 of section 208%-a of the civil service law, as
amended by chapter 467 of the laws of 1990 and as renumbered by chapter
695 of the laws of 1994, is amended to read as follows:

6. Application. In applying this section, fundamental distinctions
between private and public employment shall be recognized, and nc body
of federal or state law applicable wholly or in part to private employ-
ment, shall be regarded as binding or controlling precedent. With
respect to any improper practice charge filed against either a public
employer or a public employee organization that allegea a refusal to
negotiate in good faith a presumption of bad faith shall apply whenever
the last agreement between the parties or, as applicable, the last
interest arbitration award between them, has been expired for a peried
in excess of cone year from final execution of the agreement or delivery
of the award to the parties and ne new agreement has been reached at the
date such improper practice charge is filed.

§ 2., Subdivision 1 of section 209 of the civil service law, as amended
by chapter 216 of the laws of 15977, is amended tc read as follows:

1. {a) For purposes of this section, an impasse may be deemed to exist
if the parties fail to achieve agreement at least one hundred twenty
days prior to the end of the fiscal year of the public employer and
shall be deemed +to exist if the last agreement between the parties at
impasse, or as applicable, their last interest arbitration award, has
been expired for a period in excess of one year from final execution of
the agreement or delivery of the arbitration award to the parties.

FXPLANATION—--Matter in italics {underscored) is new; matter in brackets
[~} is old law to be omitted.
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{(b) In any circumstance in which an impasse has been found to exist or
has been deemed to exist, the board shall take such action as it consid-
ers to be necessary and appropriate to ensure the completion without
delay of any and all applicable impasse resolution preocedures authorized
or required by this article. .

§ 3. Paragraph (b) of subdivision 2 of section 210 of the civil
service law, as amended by chapter 24 of the laws of 1969, is amended to
read as follows:

(b} Presumption. (i) For purposes of this subdivision an employee who
is5 absent from work without permission, or whe abstains wholly or in
part from the full performance of his duties in his normal manner with-
out permission, on the date or dates when a strike occurs, shall be
presumed to have engaged in such strike on such date or dates.

{ii) Any strike which cccurs on a date or dates more than one vyear
after the expiration of the last agreement between the employee's public
employer and the public employee organization representing such employ-
ee, or, as applicable, more than one year after delivery of an interest
arbitration award to such employee’s employer and public employee organ-
ization shall be presumed to have been one caused by acts of extreme
provocation within the meaning of this article.

§ 4. Paragraph (f} of subdivision 3 of section 210 o¢f the civil
service law, as amended by chapter 677 of the laws of 1977, is amended
to read as follows:

(f) If the board determines that an employee organization has violated
the provisions of subdivision one of this section, the board shall order
forfeiture of the rights granted pursuant to the provisions of paragraph
(b) of subdivision one, and subdivision three of section two hundred
eight of this [ehapter] article, for such specified period of time as
the board shall determine, or, in the discretion of the board, for an
indefinite period of time subject to restoration upon applicaticon, with
notice to all interested parties, supported by proof o¢f good faith
compliance with the requirements of subdivisicn cne of this section
since the date of such violation, =such proof to include, for example,
the successful negotiation, without a viclation of subdivision one of
this section, of a contract covering the employees in the unit affected
by such wviolation; provided, however, that where a fine imposed on an
employee organization pursuant to subdivision two of section seven
hundred fifty-one of the judiciary law remains whelly or partly unpaid,
after the exhaustion of the cash and securities of the employee organ-
ization, +the board shall direct that, notwithstanding such forfeiture,
such membership dues deducticn shall be continued to the extent neces-
sary to pay such fine and such public employer shall transmit such
moneys to the court. In fixing the duraticon of the forfeiture, the
board, or any other court or other tribunal authorized by law, including
without limitation section seven hundred fifty-one of the judiciary law,
to determine such issue shall consider all the relevant facts and
circumstances, including but not limited <to: {1} +the extent of any
wilful defiance of subdivision one of this section; (ii} the impact of
the strike on the public health, safety, and welfare of the community
[end]; {iii) the financial resources of the employee organization; [and

+the beard may consider {3i}] (iv) the refusal of the emplcoyee organiza-

tion or the appropriate public employer or the representative thereof,
to submit to the [mediation—andfaet-finding] impasse resolution proce-
dures provided in secticn two hundred nine of this article; and [4&3)]
(v} whether, if so alleged by the employee organization, the appropriate
public employer cor its representatives engaged in such acts of extreme
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provocation as to detract from the responsibility of the employee organ-
ization for the strike. In determining the financial resources of the
emplcoyee organization, the board shall consider both the income and the
assets of such empleoyee organizaticn. In the event membership dues are
collected by the public employer as provided in paragraph {b) of subdi-
vision one of section two hundred eight of this [ehapter] article, the
books and records of such public employer shall be prima facie evidence
of the amount so ccllected.
§ 5. This act shall take effect immediately.
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BILL NUMBER: A2802

SPONSOR: Pretlow

TITLE OF BILL: An act to amend the civil service law, in relation to
disputes arising from collective negotiations

TITLE OF BILL: An act to amend the civil service law, in relation to
disputes arising from collective negotiations

PROVISIONS OF BILL: The bill amends Sections 209, 209-a and 210 of

the Civil Service lLaw as described herein for the purpose of avoiliding
delay in the conduct cof collective negotiations and in the processing of
impasses through the statutory procedures and to allow such delay to be
taken into acccunt in determining the penalties to be imposed upcon
unions found to have violated the no-strike provisions of the Taylor
Law.

JUSTIFICATION: The Taylor Law was founded upcn a bhelief that negoti-
ations would be conducted in good faith and that those negotiaticns
would result in an unbroken series of collective agreements with little
or no periods of expiraticn between agreements. The impasse procedures
were designed to help ensure that very result. Unfortunately, the legis-
lative intent has not been accomplished. Negotiaticns in most instances
continue long after agreements have expired resulting in many instances
where the last agreement between the parties has been expired for
several years before a successor agreement is reached. In these circum-
stances existing law has not afforded the parties an incentive to nego-
tiate in good faith and the existing impasse procedures have not been
invoked by the parties or PERB in a timely manner. The tensions gener-—
ated by the failure of cecllectilive negotiations can and has caused
strikes that the Taylor Law prohibits and strives to prevent.

This bill avoids any rigid time limits for completion of the impasse
procedures. Instead, it charges PERB to intervene quickly when parties
have gone a year or more without an agreement in place and instructs
PERB to take the steps necessary to ensure the completion of the statu-
tory impasse procedures without delay. This bill also does not contain
the financial penalties that were included in last year's proposal.
Instead, it requires a consideraticn of the history of negotiation in
fixing existing penalties for strikes.

As no one legislative change can restore vitality to the bargaining and
impasse processes, a combination of approaches is embodied in the bill.

Bargaining that continues more than a year without a successor agreement
in place would be presumed to have resulted from bad faith, In such
circumstances, an impasse would be deemed to exist and PERB would be




required to intervene and to moniter the applicable impasse procedures
to ensure these procedures were completed as quickly as possible. Should
a strike arise in this time frame, there would be a presumption of
extreme provocation which would have to be considered in the establish-
ment of the duration of forfeilture of dues and fees Imposed upcon a unicn
found to be responsible for the strike.

FISCAL IMPLICATIONS: None.

EFFECTIVE DATE: Immediately.




May 2015

RE:  An act to amend the civil service
law, in relation to disputes arising
from collective negotiations
A. 2802 (Pretlow)

MEMORANDUM IN OPPOSITION

Submitted on behalf of the New York State Professional Fire Fighters Association.

The New York State Professional Fire Fighters Association (NYSPFFA), .A.F.F.
AFL-CIOQ, a not-for-profit association representing approximately 18,000 fire
fighters in 104 Locals in various cities, villages and towns across New York State,
strongly opposes enactment of this bill that would create a presumption of bad faith
for negotiations that extended over a year from the expiration of the latest collective
bargaining agreement and to allow such delay to be considered in imposing or
determining the penalties in the event of a strike.

This bill is another example of an unprecedented attack on the Triborough
Amendment that is to protect employees from public employers not bargaining in
good faith. It attempts to remove a vital protection for employees by threatening to
return the collective negotiations procedures to a pre-Triborough state.

The Triborough Amendment enhances the negotiation process and ensures fair
and equitable negotiations between the parties.

The Triborough Amendment, enacted in 1982, maintains the status quo and preserves
the fundamental balance in negotiating power between public employers and
employees, which furthers the important public policy of ensuring uninterrupted
government service. The amendment is justified on two grounds.

First, prior to 1982, the bargaining power overwhelmingly favored public employers.
Reliance upon the Taylor Law served as tool for employers to not bargain in good




faith, as they could unilaterally change the terms and conditions of employment and force employees to
accept a new contract that was less than agreeable to them. In fact, employers were able to better their own
financial state at the expense of the welfare of their employees. Historical precedent has shown that as a
result, public employers had little incentive to negotiate new agreements prior to expiration of the old
agreement as their power to change the terms of such agreements was exponentially mcreased upon
expiration. In 1982, the Legislature viewed such practices as “blatant and arbitrary action, completely
contrary to the intent of the Taylor Law,” noting that it could provoke a strike, and enacted the Triborough
Amendment.

Second, the continuation of contractual terms until a new agreement has been negotiated does not
impose any new financial burdens on public employers. In fact, it merely continues the status quo under
the Taylor Law, which also prohibits certain employees from striking until a new agreement can be
reached.

This bill would arbitrarily and unnecessarily interject a deadline into the bargaining process that would
only tip the balance in favor of the public sector employers. After the one year, the resulting loss of
ability to settle the differences substantially changes the dynamics of the negotiation process. Public
employers would be able hold out for over a year and then proceed to impasse procedures, which would
significantly increase the negotiating costs for a public employee union. To avoid this, public employee
unions will be required to make a hard choice between conceding items and spending the costs to go
through the impasse procedures. This would afford public employers a higher negotiating position and
revert back to a pre-Triborough state without providing an adequate safety clause or provision for
employees against the resulting imbalance.

Ultimately, this bill is yet another unduly aggressive stand by public sector employers to respond to
claimed budgetary problems by expanding management’s prerogative to act unilaterally, instead of
using the collective bargaining process to develop a mutual response to budget concerns. Therefore, in
order to keep and preserve the balance befween public employers and employees, we strongly oppose
the passage of this bill.

Respectfully submitted,

Michael T. McManus, President
New York State Professional Fire Fighters Association
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